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Minority women’s hard choices when
seeking redress for multiple discrimination

Minority women face several dilemmas when they seek redress for multiple
discrimination through international human rights instruments. Although human rights
instruments are universal in nature, they address either specific issues or they target
specific categories of beneficiaries. A minority woman suffering multiple discrimination
cannot, therefore, claim her rights in one place but must direct her petition to several
instruments. Since this is rarely feasible, minority women may have to make the very
hard choice between seeking redress as women, or as members of a minority, or as
individuals experiencing specific discrimination. This is no small matter as minority
women often suffer discrimination on multiple accounts as members of both social and
cultural groups. This Issue Brief explores the legal obstacles that minority women
encounter because of their complex human condition.

1. INTRODUCTION

Minority women may experience discrimination
on several fronts due to their membership of a
minority. First, they may feel discriminated as
members of racial, ethnic, cultural, national,
linguistic or religious minority groups, and here
the ‘or’ is perhaps misunderstood; the protection
of minority identity often involves more than
one of the attributes mentioned. Thus, a member
of a minority may experience discrimination on
ethnic as well as religious grounds. Moreover,
this type of discrimination usually stems from
sources outside the minority group, from
mainstream society. It is clearly related to the
individual’s membership of a group, and,
although the individual feels the suffering
directly, the group is the main target of the
violation.

Secondly, a woman who is a member of
a minority group may be discriminated against
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because she is female. This type of
discrimination may stem from outside the
minority group as well as from the inside. The
outside, or external, discrimination may be
based on a woman’s gender, but it may also be
due to her membership of a specific minority
group, i.e. her identity relation with that group.
The inside, or internal, discrimination is also
because of her gender, if the group discriminates
against women for various reasons.! Either way,
minority women in such situations suffer double
discrimination, as women and as members of an
identity group.

In addition to suffering as women and as
members of a cultural identity group, minority
women may experience triple discrimination?
based on their social and structural situations.® If
girls do not receive proper education, they risk
unemployment for most of their adult life, and
unemployment may lead to several conditions.
And if they do find employment, it may be in the
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informal sector under dangerous conditions
involving sexual violence and/or domestic
abuse. Lack of education can also lead to
illiteracy with the consequence of being
excluded from general information and political
participation. While lack of education may be
caused by poverty, it may also be a deliberate
choice made by parents based on cultural
traditions. In those cases, girls are often confined
to early marriage and early motherhood.

Motherhood is thus a category that may
have several consequences, including lack of
education and employment but in many cases
also poverty if women are abandoned and must
survive as single mothers. Single motherhood
may also be a result of unwanted pregnancy due
to sexual violations.

Poverty thus has many faces; living in
rural, remote areas or in ghettos, which minority
groups often do, can also lead to poverty. And
poverty can be seen by authorities as the right to
violate the privacy of minority women,
including such serious encroachments as
sterilization.

Finally, minority ~ women are
increasingly becoming high-risk groups with
regard to human trafficking and domestic
violence, not to mention conflict related
violations, such as rape and physical abuse.

It is almost impossible to count the
number of accounts on the basis of which
minority women may experience discrimination,
but it is clear that these multiple dimensions are
not only socially and structurally constructed but
also culturally. Moreover, the acts of
discrimination are external as well as internal
making it difficult to prosecute the sources. Due
to the complexity of a woman’s situation, it is
almost impossible to separate the dimensions of
discrimination because they are compounded
and aggregate. Minority women as sufferers of
multiple discrimination constitute, therefore, a
very special category when it comes to human
rights protection.

2. THE DILEMMAS

The complexity of compounded and aggregate
discrimination poses several dilemmas with
regard to ensuring adequate protection and
redress for minority women.* First, there is the
impact of the internal-external aspect on
minority women’s options. Whereas external
discrimination may be addressed through the
broad spectrum of human rights instruments
protecting individual human rights, internal
discrimination may fall outside the remit of this
body of law if minority groups have been
granted group rights on the basis of ethnic or
other attributes warranting collective rights.

Usually, group rights do not trump
individual rights but in some cases it may be the
case effectively creating a hierarchy of rights.
For example, if a minority group has been
granted self-government and/or self-
administration in the area of education, the
group may be able to restrict access for girls.®
Ideally, this area should also be governed by
universal individual human rights, but it may
not. Minority girls/women/mothers who seek
redress against their own group’s rights to
collective governing are, therefore, put in a very
difficult dilemma of whether to go against their
own community or continue suffering
discrimination.

Secondly, there is the problem of which
avenue to select when seeking redress through
international human rights instruments. There is
no one international human rights instrument
that protects the rights of women as well as the
rights of minorities, let alone the multiple
dimensions that minority women may
experience.

International human rights instruments
are usually universal in nature in that they seek
to protect all humankind. There are target
beneficiaries mentioned in specific instruments,
of course. For instance, there are human rights
instruments targeting children; others target
persons with disabilities, members of indigenous
groups or persons belonging to minorities.
However, even if they are designed to protect
target beneficiaries, they seldom include
provisions for gender discrimination.
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Thus, the gender neutrality of both human and
minority rights instruments is an obstacle with
which minority women must deal. This can
easily pose yet another dilemma for minority
women who may not see their own experiences
with multiple discrimination in a simple
perspective. The implications are, therefore, that
the international human rights framework may
prevent minority women from accessing their
compounded rights.

3. THE INTERNATIONAL HUMAN
RIGHTS FRAMEWORK

International human rights instruments of
relevance for minority women’s protection fall
into three main categories in terms of non-
discrimination: those that are gender neutral,
those that are minority neutral and those that are
both gender and minority neutral. Relevant
instruments are those that have monitoring
mechanisms.

In addition, human rights instruments
may be gender and/or minority sensitive or
insensitive in specific thematic provisions.
Specific thematic provisions, that are gender
sensitive, may for example refer to ‘his or her’
language or ‘his or her’ name. This approach
does not necessarily ensure non-discrimination
in the specific area but it allows for establishing
an inclusive approach to the enjoyment of the
provision.

The problem is that unless the provision
specifically targets women and/or girls, it is still
gender neutral. And likewise, a provision that
does not specifically refer to membership of a
minority group, will not guarantee positive
protection on minority related issues. In the next
three sections, eight targeted and three universal
human rights instruments are reviewed.®

The most important targeted human rights
instrument  devoted  entirely to  non-
discrimination on the basis of identity group or
minority membership, the United Nations (UN)

Convention on the Elimination of Racial
Discrimination (CERD), is unfortunately gender
neutral.” Article 2 of the CERD sets out the main
goals of the instrument to condemn racial
discrimination and to pursue eliminating it in all
its forms, including eliminating all practice of
racial discrimination against persons, groups of
persons or institutions. However, it does not
refer specifically to discrimination against
women.

Article 5, which is the main thematic
article of the Convention, stipulates that
governments must undertake to prohibit and to
eliminate racial discrimination in all its forms
and guarantee the right of everyone, without
distinction as to race, colour, or national or
ethnic origin, and to ensure equality before the
law. The forms of enjoyment mentioned are
numerous and include cultural rights, but there
are no references to discrimination due to
gender.

The most important human rights
instrument  devoted entirely to  non-
discrimination on the basis of gender, the UN
Convention on the Elimination of
Discrimination (CEDAW), is unfortunately
minority neutral.® While it takes into account the
need to eliminate prejudice and sex role
stereotyping, which affect women in minorities,
it does not refer to these in terms of minority
membership. However, it calls for protecting
women in a number of the situations that may
create multiple and compounded discrimination
of minority women, including human
trafficking, prostitution and rural life. And it
includes the cultural domain in the areas
considered relevant for protecting the rights of
women.

One of the most gender sensitive
targeted international human rights instruments
is the Convention on the Rights of Persons with
Disability (CRPD).° The instrument devotes an
entire article to women with disability in Article
6. Unfortunately, it is minority neutral.

The targeted UN Convention on the
Rights of the Child (CRC) is both gender and
minority sensitive.’® In Article 2, there is
provision for equality between both sexes and
equal enjoyment of the rights in the instrument.
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And Article 30 provides for minority
membership and the right to culture, religion and
the use of minority languages. Moreover, the
Convention’s Article 8 provides for protecting
the child’s right to preserve his or her identity.
This is, therefore, a human rights instrument that
could well give redress to young girls from
minority groups.

Finally, one instrument, which could
have had high potential for protecting minority
women, is the (revised) European Social
Charter.* It is gender sensitive in its Article 20,
which provides for equality and non-
discrimination between women and men.
However, there are minority-women relevant
articles of the Charter, which are not gender
sensitive. Moreover, the Charter is entirely
minority neutral, which is a shame because it
contains numerous minority relevant provisions,
such as for instance protection against poverty
and social exclusion (Article 30).

Turning to international minority rights
instruments, three are relevant and all are gender
neutral. First, the UN Declaration on the Rights
of Persons Belonging to National or Ethnic,
Religious and Linguistic Minorities!? provides
for non-discrimination in several fields in
Article 4; none of these include, however,
references to gender. Moreover, none of the
thematic provisions are gender sensitive in
indicating his or her as applicable perspectives
for protection.

The second is the UN Declaration on the
Rights of Indigenous Peoples, which is also
gender neutral on non-discrimination.® In its
very last provision, Article 46 it provides for
equality and non-discrimination but not gender
equality. However, in Article 21 on social rights
it puts obligations on states to take special
measures with regard to the social rights of
women.

Third is the European Framework
Convention for the Protection of National
Minorities (FCNM),'* which also omits a
reference to gender in its non-discrimination
provision in Article 4; the Article refers to

equality between members of minorities and the
majority. However, a few other thematic
provisions are gender sensitive, such as the right
to use minority language with authorities
(Article 10), with regard to names and signs in
minority languages (Article 11) and on learning
minority languages (Article 14).

The only universal human rights instrument that
is both minority and gender sensitive in its non-
discrimination clause is the European
Convention for the Protection of Human Rights
and Fundamental Freedoms (ECHR).® This
instrument is not, however, fully universal as it
is applied mainly in Europe.

Article 14 of the Convention provides
for universal protection against discrimination
on the basis of sex, race, colour, language,
religion, political or other opinion, national or
social origin, association with a national
minority, property, birth or other status. Unlike
any other general human rights instrument, the
ECHR refers directly to minority membership.
Article 14 does not, however, stand alone, and
persons seeking redress must claim Article 14 in
conjunction with one of the thematic provisions
of the instrument. These include basic human
rights, including for instance the right to family
life.

The arguably most important universal
human rights instruments with global reach are
the two UN instruments, which constitute the so-
called International Bill of Rights. First, the
International Covenant on Civil and Political
Rights (ICCPR)*® is gender sensitive in its non-
discrimination clause and minority sensitive in
thematic provisions. Article 3 stipulates the
equal rights between men and women, and
Article 27 protects the cultural, religious and
linguistic rights of members of minorities
defined on the basis of these three attributes.
Article 27 is not, however, gender sensitive.

Secondly, the International Covenant on
Economic, Social and Cultural Rights
(ECESCR) 'could be relevant for minority
women’s litigation in that it provides for gender
equality and non-discrimination in Article 3. It is
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not, however, minority sensitive with the
exception that it refers to the right to participate
in cultural life.

4. IN PRACTICE

International experts are acutely aware that
minority women face dilemmas when seeking
redress for multiple and compounded
discrimination. Established monitoring bodies
and expert committees have over the years
issued opinions, general comments and
recommendations on issues of multiple
discrimination.’® Most of these address single
issues related directly to the instrument that they
support.

The most important commentary was
issued in 2000 by the expert committee on the
CERD, General Recommendation No. 25 on
“Gender related dimensions of racial
discrimination.”® Noting that “there are
circumstances in which racial discrimination
only or primarily affects women” and that such
discrimination often “escape detection if there is
no explicit recognition or acknowledgement”,
the Committee recognized that some forms of
racial discrimination have a unique and specific
impact on women.

Thus, the Committee recommends to
integrate gender perspectives and gender
analyses, and to use gender-inclusive language
in its work and drafting. Specifically, the
Committee  suggested  giving  particular
consideration to

e the forms and manifestations  of
discrimination,

e the circumstances in which it occurs,
the consequences of it, and

o the availability and accessibility of remedies

and complaint mechanisms.

The Committee also urged states party to the
CERD to address gender issues in their reports.

Another expert committee that has taken
up the baton recently is the Advisory Committee
on the Framework Convention (ACFC).%° Like

several other Council of Europe monitoring
bodies, the ACFC has appointed a Gender
Equality Rapporteur to assist it in its effort. With
the FCNM being gender neutral, the efforts of
the ACFC have little to go by. The ACFC has,
nevertheless, begun to address gender issues in
connection with Article 3 with regard to data
collection, Article 4 on non-discrimination as
well as those articles that are gender sensitive.?
Being a key minority rights instrument,
observers have, however, suggested that the
ACFC must tread a fine line to balance the two
issues, gender and minority membership in a
culturally sensitive manner.??

5. TWO APPROACHES

Two approaches to addressing multiple
discrimination in international human rights law
can be discerned. Some observers have argued
that international human rights instruments
could be seen as complementing each other, thus
creating ‘synergy’ between instruments and
measures across the divide between universal
and targeted instruments.z2Exactly how synergy
is created is not clear with the exception of
mainstreaming the gender focus into provisions
that are gender neutral. Cross-referencing
between instruments and provisions is another
option.?*  This might, however, allow for
interpretation and selective implementation.
Thus, there is the risk that governments remain
passive following essentially laissez-faire
approaches. This type of synergy is, therefore,
likely to result in inconsistent protection of
minority women’s rights.

Another approach that has received
attention recently is the idea of linking the
various types of discrimination through a
horizontal perspective. This approach sees
multiple discrimination not only as compounded
but also as an overlap between sectors. Multiple
discrimination thus happens where these
overlapping sectors meet. Rather than a vertical
aggregation of issues, this approach sees a
horizontal line-up of sectors the meeting point of
which is the area where multiple discrimination
happens. Aggregation is thus considered too
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simple, whereas the horizontal perspective
allows for the inter-linking of issues through the
overlap of sectors.

The technical term in law is inter-
sectionality,? or the idea that spheres of justice?
inter-act to cross-redress violations. Cross-
redressing is an approach that has emerged from
debates on social justice. It means, “using
measures aimed at eliminating one dimension of
inequality to remedy inequality in another
area.”?’ The debate aimed to reconcile the aspect
of status (recognition of cultural groups)® with
distribution (of social services). It basically
argues that boundaries must be broken down
between the cultural and social spheres in order
to achieve equality.?®

6. FROM LAISSEZ-FAIRE TO
REFORM

This brief survey of a few relevant international
human rights and minority rights instruments
serves to highlight that the terrain minority
women have to charter is rather rough when
seeking redress at the international level for
multiple discrimination. It involves first of all
choosing between instruments by deciding
which instrument will yield the highest
satisfaction. Secondly, there is the dilemma of
choosing between identities; identity in terms of

being a female and identity in terms of
membership of a minority group. This choice is
potentially very painful for minority women.

Thus, international human rights law
does not have a clear path for minority women
to follow. At best it suggests creating synergy
between instruments and provisions, including
addressing gender issues in monitoring. This
approach is, however, not likely to create
consistency and does not secure minority
women equal protection. | would argue it is too
passive, as it does not provide for future
standard-setting to improve. In a sense it is a
laissez-faire approach.

The alternative of inter-sectional
mainstreaming suggested by experts is likely in
the long run to create better consistency in
redressing violations against minority women. |
argue this because it calls for improving not only
monitoring but also enhancing new instruments
or adopting protocols to existing documents. By
mainstreaming inter-sectionality into standard-
setting as well as monitoring, there is a greater
chance that all dimensions of violations will
systematically be detected. And by demanding
inter-sectionality ~ in  future  instruments,
international human rights law will eventually
be reformed. It is a pro-active approach to
overcoming the fragmented and unfair system
that minority women must face.
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