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On This Report

One of the main strategic objectives of the CEDEMad monitor and
analyse the transition process in Montenegro aaig $s opinion thereof on the
basis of analysis as presented in public reportsthareupon influence public
opinion. After the parliamentary elections in Mamtgro held in May 1998, the
CEDEM decided to observe Montenegrin transitiorsides other elements of
Montenegrin society, in terms of thegislation (the process of passing laws and
the parliamentary proceedings), media and privi@isaanalysis. Since then, we
have published reports titléd ransition in Montenegro: Legislation, Media and
Privatisatiori’. In 1999, 2000, 2001,2002 and 2003 we publistued Guarterly
reports respectively, and the last one of four ghvaepresents a kind of
conclusion about the trends in the previous yed&re $ame project is being
modified and widened in the year 2004. In regarth&previous period we shall
be dealing with more issues with somewhat changatkat

Since they cover an alive and uncertain processrdports are greatly
conditioned by the time and circumstances. Theytaiorevaluations of events
and processes the way we see them, striving ts bbjactive as possible.

Report No. 21 has been made by the CEDEM analytizzah: Veselin
Pavicevic, Ph.D) Professor at the Faculty of Law in Podgori€arfies and
partitocracy tendencigs Drasko Djuranovi¢ journalist of the weekly paper
"Monitor" (Obstacles of establishing TV - public seryjc®lilan Markovic,
Ph.D., Professor at the Faculty of Law in Podgoriddeform of the public
administration), Dragan Prlja, Dr. (Anticorruption)and Rade Bojovic legal
councilors Qbstacles to free enterprisel'he coordinator in charge of the project
and of the analytical team $&rdjan Darmanovic, Dr.the CEDEM's director.

The Project Transition in Montenegro: Party and partitocracy
tendencies, Obstacles of establishing TV - puldiwiee, Reform of the public
administration, Anticorruption and Obstacles todrenterprisé has this year,
too, been supported by the famous American non+govent organization
National Endowment for Democra¢MED) from Washington, D.C. Apart from
gratitude for support, the CEDEM wants to exprésshigh appreciation of the
fact that the five - year cooperation with the NEDitiated at this project,
continues and widens.

Podgorica, April 2004



PARTIES AND PARTITOCRACY TENDENCIES

Ph. D. Veselin Pavevi¢

Parliament as victim of party games

Although main role of parliament, in modern demticraocieties, is to pass laws
and decisions, appoint and dissolve the Governnteedt is to control the work of
Government and administration in Montenegrin case stould pay attention to
remaining two roles which represents classicalnitédin of this institution’s roles In
political community such as Montenegrin one, MPgving education and informing
citizens about the role and work of this institatieepresents very important segment in
affirmation process of new democratic political tauk. That applies especially on
position and role of parliament in developmenttabde democratic order.

This is very important because of fact that Monggimesociety is deeply divided
and that is reflected in homogenization of its fcdi community. Basic lines of division
are regarding Montenegrin statehood and Montenetational issue. These issues are
not finalized, even in constitutional sense and faet represents key problem. It is not
easy to find democratic solution for these probleassdemocracy is not universal and
all-efficient cure for all social diseases. Thisespecially true in society suffering from
certain identity crises.

Split society with heterogeneous political culturemany aspects recognized as
society of “traditional (hierarchical) sensibility(Wildavsky); inexistence of basic
consensus regarding statehood issue; low levaelalsand economic development; civil
society in cradle; hypertrophy of politics oftendasystematically manifesting bad sides
of politicize politics Gartori); distrust of institutions- all this, singularlyr aogether
constituted and still do ambient in which parliat@@yn process is developing in
Montenegro. The only necessary precondition metasofor development of modern,
parliamentary democracy society, is existence dtipal parties. Having that in mind
their role and responsibility for direction, dynasiiand development of this process are
of primary significance. Analyzing work of Montenayg Parliament in period 1992-
200F we came to few general conclusions:

- Development of parliamentary democracy in Monteaagtbeing conducted parallel
with process of intensive and radical re-definitafrself-awareness regarding ethnic
identity of most numerous group within Montenegpimpulation. This consequently
manifested trough specific ideological program-niifecations. This is key reason
way parliament is most often just a mirror reflagtideep divisions within
Montenegrin political tissue and roles that goveentrand opposition, by definition,
have in highest representative bodies are not ategu

- Parliament is primarily instrument of political ppagandaand only after that- body
creating legal order in Montenegro. Almost all-wiaktime in parliament is used for
fierce clashes in order to differentiate publicropn upon basic lines of division. All
parliamentary structures are using this institufmmpropaganda;

- Strict control of their representatives in parliarné often only chance for party
“machine” to function without bigger breakdowns, &s past period. This



unavoidably leads to “loosing perception of parksnrias center of political decision”
and that consequently “accelerates process of gnaving divisions on politically
active and passive citizengHeld). Parties, or better say, party oligarchies at the
same time are trying to make an impression on puipinion that they are mature
and strong organizations which always knows whatoisbe done in politics.
However, that is sometimes done for reasons of- deljitimizing, often and
sometimes-radical turnovers regarding politicalgpaon and ideas based upon parties
received confidence of voters and entered in thréap@ent. Although “organizing
chaotic public opinion” is customary game of pchti parties, such changes and
turnovers will be unpunished in future until votestart to react imew way during
election gamgthat is until parliamentary struggle is conductadmore regular
conditions
Under more regular conditions of parliamentary gfgle we mean clear and precise
definition of power relations, not only betweentpes in the parliament but first of all
between certain branches of government. We shaég kn mind that importance of
defining those things goes beyond “pure” politicel aas some comparative studies
on economic reforms in so called new democraciediroo, has consolidating effect
on process of projected reforms. “... If democracgch®o be consolidated, that is, if
all political forces learn how to organize theirndend s and conflicts within
democratic institutions, than those institutionssimplay significant role in shaping
and conducting policy that is influencing life catimhs™;
Unlike previous practice of unsuccessful attemptnit and control one branch of
government in respect to other branch of governmeitat represents biggest
obstacle in process of forming and affirming pamniéntary activity in Montenegro, in
time, thanks to opposition of course, we have genpaogress in that area. Public
element of parliamentary work can be recognizeguhblic influencing changes in
behavior both within executive power and judiciaAt. the same time, efforts of
opposition to affirm control function of parliameistrarely interpreted by majority as
“interference” of parliament in jurisdiction of exative power and judiciary;
As the time passes by, dominant form of parliamgnteork, from political culture
point of view, can be seen as significant improvetmegarding period of total (often
arrogantly demonstrated) domination of one partilontenegro (domination period
of united DPS). However, some patrticipants of panintary struggle in Montenegro
very often see their position and role as legiteraight” to discredit personalities of
their political opponents. This is, of course i'e§oMontenegrin characteristic but its
influence in Montenegro is significantly bigger bese of re-traditional process in
culture, and therefore it should be dealt as lasentce of possible conflicts. In any
case in Montenegrin parliament we have a lot oftipade of moral and moralization
of politics and that is, in words of contemporamgdretician of federalism and liberal
democracyHermann Lubbe, extremely damaging for very democracy.

Although remarks made here are regarding work ohtéioegrin parliament since

first multiparty elections (Decembef’d990) to its fifth convocation (May 242001)
most of them can be linked even for following pdrilowever, in the meantime, other
things happened that might significantly influeneputation and authority of this
institution, primarily in the eyes of those whichvereign will is represented in this
parliament.

Confidencein Parliament - comparative review of data from researches of political
public opinion in Montenegro®:
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As most important reasons, for abrupt fall of pabtipinion confidence in

parliament during actual and previous parliamentvocation are:

(1) Result of extraordinary parliamentary electio#gpril 2001/ demanded
redistribution of existing political and institutial power. Unsuccessful coalition
interactions of potential partners trying to fornGavernment caused long and
unexplainable dragging out of forming a parliament;

(2) After ten years of multiparty system and foarl@amentary electoral cycles,
creation of minority government was limited bothprogram of work and time.
Parliament could have used that opportunity to lacate necessary democratic
reforms and development of legal order, but instiéagower was exhausted in
attempts to de-legitimize Government formed by paoties (DPS and SDP) that
in coalition obtained majority of votes at the ¢ieq;

(3) It was not unexpected therefore that minoritgv&nment was deprived of
support (by LSCG). Actions of newly created parkartary majority (SNP, NS,
SNS and LSCG) especially regarding legislative arafions for new



extraordinary elections /October 2002/ pointed authany doubt that they were
ready to use this institution for one-time use;

(4) After losing elections previous parliamentaryajamity, instead of de-
legitimizing newly formed majority Government foe&ds its activity on
parliamentary obstruction. While one part of opposi never even entered
parliament (LSCG) the other part (SNP, NS, SNSYy amhited for opportunity
(interruption of obligatory TV broadcasts of pamientary sessions) to boycott
parliament. With decision to boycott parliament aat parliamentary bodies
(May 27" 2003) opposition announced activities to be redliout of parliament,
united and organized”. By signirBeclaration of joint activity(July 229 2003)
opposition announced strategic direction of theiticls and one of them was
formal obligation to permanent boycott of parliamneRPromoter and most
rhetorical advocate of this idea is NS and clogdestit regarding boycott of
parliament LSCG. Instead of TV broadcasts as camdfbr return to parliament
the issue of whole institutional activity of oppiisin® is opened. Politics without
alternative slowly started coming back to Montewegihen it seemed that such
practice was over with when S. Milosevic fell frggower;

(5) Boycott in question shouldn’t be seen only akatron of parties toward
parliament as institution but also as mean for dagm basic lines of division in
our political tissue. Opposition parties, in thiayyare contributing to survival of
existing pluralism of identities or rather conditio— shortage of we-
consciousness. One can't develop democratic pallifiommunity unless one is
prepared to accept common rules of the game agatbti for all sides in case of
defeat. If not “... Democratic consensus is endardy@rets essence... because
willingness to accept being outvoted representsi@htary awareness of common
belonging”;

(6) Based on previous statement one can draw csinalthat in this case we are
dealing with ignoring institution of democratic el®ns. Not respecting their
outcome, parties (in this case opposition onespeateaally de-legitimizing values
that they rhetorically support. Montenegrin parteesording to their behavior,
reminds us of stock companies whose leadershipsarthey possess and control
majority of stocks, see parliamentary institutianimposed and one where they
are forced to be by chance of circumstances. Hdwratise interpret fact that
toughness of attitude to permanently abandon paei has become measure of
consistency and principles in communication witlind between opposition
parties.

Recommendations:

(a) In order that parliament could fulfill its rotend enjoy reputation belonging to
it, responsibility is not, of course only on opgmsi. Creation of confidence into
most important institution of representative deraaogris reciprocally linked to its
efficiency as well as efficiency of other institutis within the system. Having that
in mind we are not surprised by presented moodubfip opinion, as for some
time now, this mood is directed toward some kindesfignation that is result of
incapability of most important institutions to effntly solve urgent social
problems and to convince citizens that their steshad living and chances for
social promotion will improve in conceivable timerppd. Instead, citizens see
politics aspartiotocracy gameand institutions as inefficient.



Regarding this statement the fact is that in tineehave de-legitimization of such
behavior. Regular researches of political publitnigm in Montenegro, conducted by
CEDEM, are confirming this:

Support to opposition boycott of parliament:

Position June | Septembe| Decembern  April

2003 | r 2003 2003 2004
Yes 45.4 27.0 24.3 26.1
No 38.2 44.8 42.5 47.3
Doesn’'t have opinion 16.4 28.2 33.2 26.6
on that ’w

(b) Increasing efficiency of parliamentary worksiuation of opposition boycott
is possible if there is readiness of parliamentagjority to accelerate process of
law adoption as well as other regulations that @ag of necessary legislative
reform. Having that in mind it seems irresponsitilat two ruling parties, for
months now, are “testing” how firm is position dktother regarding Police Law
and Intelligence Service Law. In this way they alfesending a massage to voters
that certain political subjects that received thaites do not respect democratic
institution of elections and others that re- dmition of power and personal
understanding of power are insurmountable probldhthey continue with this
practice there is danger that mood of public opin®omoving toward something
that might be called “tired accustomedness”.

(c) Instead of irresponsible opposition, althoughré is no substitute for it, in
legislative process services of competent NGOs spetialized international
organizations should be used. Such practice, atinawt very frequent, is not
uncommon to Montenegrin parliament. One of the fids to be adopted in these
circumstances is new Operating Procedure of the perliament.

(d) Finally, in order to change image in public mpn about parliament as
institution representing extended arm of partieglézship (“reduced institution”
V. Goati) and thus its inferior role regarding pestit is necessary to reform
current electoral legislation. In fact it is necays to provide informative
precondition in order that elections and elect@ydtem could become stabile
institutions and not as it is the case so far, me@n one-time managing of
conflicts.

1 Classic definitions of parliamentary function waade in 1867 in W. Begehdhe English Constitution.
These definitions proscribe: 1. Election of primimister and Governmenglective function2. Expression
of people’s opinion on public affaireXpressive functign3. Educating peopletgaching functioh 4.
Informing peopleifforming function 5. Passing Lawdggislative functiop

2. See more in: O. Popovic- Obradovic, M. Sukowvit, Pavicevic: “Parliamentary practice in
Montenegro”, Podgorica, SOCEN, 2002, pages 175-240

3. About meaning and influences of marked lines dofision upon actual Montenegrin political
configuration se more in: “Montenegrin public ogini2000”, CEDEM- Podgorica, report no. 1- January
2000 and no. 2 April 2000



4.' L. C. Bresser - Pereira, J. M. Maravall & A. Proeski, Economic Reforms in New Democracies: A
Social-democratic Approag¢iCambridge, New York, 1993, pages 215-216 (Acewdd. Vjatr, “Dangers
of Parliamentary practice in Poland” in: “Post-couomsm and power”, Yugoslav Association for Politica
Sciencies- School of Political Sciences, Belra®96] page332)

5. Interpreted data represents part of results fpoilic opinion research conducted in that periad a
realized by CEDEM, that is specialized agency DAM#&&m Podgorica. Missing percentage up to 100%
relates to interviewee who didn't want to answee tjuestion regarding confidence in Montenegrin
parliament.

6. In the meantime, public found out that primaegigon was not the only one and exclusive reasandeh
the boycot. Even when final goal was made publ@ange of power through extraordinary electionsss
stressed the demand for prime minister and presafestrongest party to resign and leave politiéarious
reasons were used to justifie such demands. Fivgas alleged involvement of prime minister in gidg
business with cigarets and than also alegged inveit in well known sex- trafficking case that igl st
present on Montenegrin political scean.

7. About problems of pluralism and identity see enor P. G. Kielmansegddow much pluralism can
democracy endureBelgrade, Gledista, no. 3-4 1991



OBSTACLES OF ESTABLISHING TV - PUBLIC SERVICE

Drasko Djuranovic

Reform on installments

Law was adopted long time ago as well as numeregal land organizational
acts; new management team started working; reptasigas both of parties in power
and opposition claim they want changes... Still tfammsation of state run radio-
television into public service is practically atethrery beginning

Story about different state television, about methanpany that is not simply
government tool for controlling and directing itabgects is story ongoing since the
beginning of multiparty system in Montenegro.

At the beginning of 90 Montenegro was practically in media gloom: oneestat
run newspaper, one state run radio and one statéelevision. Only when multiparty
system was introduced different projects of privddeal and national media started to
evolve. That was indication of changes on mediaecAnd really: 2004 in Montenegro,
state with merely 700 000 residents there are flailly newspapers, seven televisions
covering the whole territory of Montenegro, morarth3 local (town) media companies
as well as numerous magazines and periodicals...i@emipthis, Montenegro is still at
the beginning of media reforms and very far froensformation of state run media into
public service.

First steps, in order to change the television, ewésken in 1997 when
Montenegrin leadership, at the time, started fagdinst Milosevic’s regime: that is when
television opened itself to other agencies, infdromweren’t coming from one center
any more. Even more important: management teamaritdhegrin Radio and Television
(RTV) at the time, stopped usage of hate talk thats so frequently used by state
television. That enabled, for the first time, sasodemonstration of differentiated
reporting on various topics on channels of stdeitgion and radio.

Legal framework of changes

Almost all formal- legal conditions for transforr@t of state run television and
radio into public service are met. Law on Publicv@® was adopted last year and after
that, according to regulations of that law, adeguaianaging bodies were formed-
Executive Board and Program Council of Montene@irV. At the middle of last year
managerial staff of RTV was also elected: direcaod program director, and that
completed formation of team that can conduct reform

Changes went slowly but still they were importaat, least in area of self-
regulation. Within Montenegrin RTV necessary refaunts were adopted: Montenegrin
RTV Statute, Program Principles and Professionahd&irds as well as other important
norms and program acts that are within authoritRd¥ Council. Within these changes
we have Montenegrin RTV Ethical Code, which is geprepared in cooperation with
Media Institute as well as program orientation @amual plan and work scheme. As
planed, these documents shall be adopted withintdh@grin RTV by the end of May



(this year). It is important to say that electiofts executive bodies that govern
Montenegrin RTV- members of Executive Board and ri@du were done in accordance
with proscribed procedure, what means that numesmgsal, NGO and professional
journalistic organizations conducted widespreadpaganda and nominations for
members of Montenegrin TV managerial team. Theeefocan be concluded that both,
Executive Board and Council, were elected regardiacessity for reforms of state run
electronic media.

All mentioned documents were done in cooperatiord anonitoring of
international community expert- bodies that arecirarge of monitoring and helping
implementation of state media reforms. Analyzethebe documents tells us that we are
dealing with reform orientated principles and rutpsding future work of state run
electronic media. Furthermore, different reprederdga of various journalistic
associations and media companies formed workingpgm charge of implementation.
Those are necessary preconditions for transitionstate run electronic media in
Montenegro. Still, two years after formal starti@nsformation, reform of state media is
still at beginning phase: except formal- legal agstions there is little else visible done
within Montenegrin RTV. Although many are talkingaut changes and acceleration of
reform of state run electronic media, Coordinatidoard of, project organizational
changes, hasn’t been formed yet. Also, first stagen by new management marked the
start of political crises in Montenegro. One of tirst decisions of newly appointed
Council of Montenegrin RTV was to rescind channelai®d interrupt transmitting
parliamentary sessions. Those acts provoked hagsttion of Montenegrin opposition,
which used interruption of transmitting parliamewgtaessions to abandon parliament. It
should be said that Montenegrin RTV Council’s deciswas in accordance with new
Law and that opposition reaction was reckless.

Maybe- in the common interest- they could have edhivith decision to stop
transmitting parliamentary sessions, delay it uthi scheme of reporting from the
parliament is completed. This way opposition wottldnave reason for leaving
parliament. Thus we have a Montenegrin paradost fitove to reform state television
and radio has caused serious political clashesont&éhegro.

Identification of problems and obstruction to changs

Mastodon called “state television and radio” preadty hasn’t been touched: even
today that is company in serious debts, surplusngfloyees and it vegetate, most of the
time, with small amount of programs.

There four main points in resisting changes:

a) Resistance within the house. There are no elaaton surplus of employees
in Montenegrin RTV. Television and radio were, fong time and constantly, “filled”
with personnel sent by politically powerful andlugntial people. This was usually, kind
of social mechanism in practice, for taking carepebple, or better says politically
obedient ones that were rewarded for their diligearty- work with job in RTV. When
they were employing these people nobody paid abentvhether new employee has
professional qualifications for the job or is themready such professional profile
employed in RTV and so on.

It's no wonder than that media company with 900 leyges, except news
program practically doesn’t have production in areach as education, documentaries,
drama and other programs! Having that in mind aothgaring it with number of
employees and program volume in other countriegestenate that some 400 persons (!)



in radio and television are surplus employees. h&t same time it is evident lack of
professionally -theoretically and technically edecaprofessionals within Montenegrin
RTV. That paradox — surplus of employees and ldalapable professionals- causes and
will continue to cause considerable tensions withia state media company. This means
that new management will be forced to employ certaimber of capable professionals
while at the same time dismiss from the job orams other way dispose of burden of
couple hundred surplus employees. Therefore itomnal that bigger part of RTV
employees fear changes and in reality- not openiy dehind management’'s back-
opposes reforms that might bring them into theestréhis is significant limiting factor
within this media company.

b) Resistance from the government. Ruling coalitierunder pressure from
international community but also under internalsgtee from NGO sector and media-
formally renounced monopoly over state media. Oatdhe beginning of 1990 it was
sufficient that Montenegrin president publicly repand work of editor in chief of state
media (Momir Bulatovic against editor of state maddanilo Burzan) and that editor
would be dismissed immediately. Compared to thosed, actual ruling coalition
doesn’'t have possibility to directly “run thingsoand here” regarding state media.
Electoral procedure for members of Executive Boaad conducted with respect to idea
that various social structures provide represeargatin executive bodies of Montenegrin
RTV with tendency that NGO sector plays decisivde.roStill, composition of
Montenegrin RTV Council even Executive Board, psitd conclusion that parties in
power managed- through their lobbying channelshawe certain influence through
people close to them or people who were in cegasitions thanks to influence of ruling
parties.In his way government can pretty much arite decisions of Council or
Executive Board and that shows desire of rulinglitoa to see state media as an
extension of government. This also represents anaftbstruction to real changes.

c) Resistance from opposition. All opposition pastiwithout exception greeted
adoption of reform laws on transformation of staedia into public service. With good
reason: after years of government domination ouatesmedia, finally there was
possibility for state media to reflect more objeetpicture of reality. However, things
opposition did (both coalition “Together for ChasgjeLiberal Union of Montenegro as
well as other opposition parties) points to faetttthere is no clear understanding yet of
what public service really means, within this poldt group. Numerous public
announcements of opposition parties demonstraied gtate media were criticize when
they didn’t pay full attention to opposition acties. This attitude was crucial even when
they were abandoning parliament although managenfekitontenegrin RTV promised
to cover objectively all happenings and completelyer all parliamentary activities. Still
that didn’t have any influence on opposition to ride its decision and abandon
parliament. Thus opposition confirmed that thet jas Montenegrin government, see
public service only as service mechanism for preonobf their parties’ positions and
their political ideas. With such positions oppasitiparties are not supporting efforts to
transform state media.

All this points to key obstruction in implementingea of public service.
Overview of positions within Montenegro points tonclusion that there is no political
consensus necessary for reform of state media.

d) Lack of fresh capital. Special problem in tramsfation is lack of money.
According to available information Montenegrin RTWd previous debts piled up and
that complicates situation even further. Recognizedplus of employees must be
provided for in order to avoid social unrests wittdompany that might slow down
rhythm of changes. That means providing big amoafnimoney for these surplus



employees. Additional modernization of MontenedRifiV is also needed although some
progress has been made in that area in past tws {thanks to foreign donations).

However it is extremely difficult to turn over niglold state media companies
that were based on budget donations, into markientated and successful news
companies. That requires first of all long - temmdstment in marketing and management
team that would be capable to ensure incomes facgfel transition, money for urgent
investment in technology and perhaps most impqgrtanohey for employing professional
staff or scholarship for already employed.

Recommendations

This mixture of political, social and financial ahgctions represents big obstacle
to transition of state media into public serviceodess is at the very beginning and only
first reform step has been taken- adoption of nundfemedia laws and election of
management. Next step - implementation of media lenust be accelerated during 2004
and especially 2005. First thing that needs to dmedas precondition to recovery and
change of state media company, is financial stgbilDecision to increase price of
television subscription (it is collected via phobéls) must be judged - although
unpopular - as efficient mechanisms of collectingney needed for investments. Next
step might be in direction of dealing with existidgbt of Montenegrin RTV. New
management team didn’t create this problem but thé} unfortunately face its
consequences - growing non-liquidity because oViptes debts. Therefore state must
help management teams of Radio and Television & wéh these debts in order to
enable their functioning.

Part of future public service programs - especialjucative, cultural and
scientific program- must be partially financed byomfenegrin state because these
programs would advertise national and historicatithge and cultural treasure of
Montenegro. Financing, or rather partially finarciprograms from areas of science,
education and culture would positively influencealify of those programs. Of course
that wouldn’t be classical budget financing buheaitcontracts of sponsorship depending
of project which management of television or ragimposes. According to our
information international community, during 2004illveontinue to provide donations
from time to time to projects of state media comeanBecause of previous experiences
it is necessary to strictly monitor donated money do insist on investments in
technology and education of employees.

It would be good to consider introducing some kfdmonitor- watch dog-
informal body formed by influential representativesNGO sector. This body would
conduct additional pressure on those who creatsftvemation policy of state media.

Financial injection and other mentioned measuresildvacreate bases for
realization of reforms and transition of state maeidito public service and finally create
national consensus (minimum of political will) nesary for reforms in this area.



REFORM OF THE PUBLIC ADMINISTRATION

Ph.D. Milan Markovic

Position, importance and starting experiences offst Ombudsman
in Montenegro

| Introduction

Montenegrin Government has adopted in March 20Q8at8gy of administrative
reform in Montenegro” that represents strategic downt in this area. Strategy defines
mainstream, volume, areas and other important etesnef future administrative reform.

We are currently in the first phase of administatieform in Montenegro lasting
from 2002 to 2004. Second phase is predicted fro@#20 2006 and third from 2007 to
2009. One of the instruments of administrative mafand institutional form of protection
of human rights is ombudsman.

Democratic character of Montenegrin government alsly demands
introduction of significant control institutionsirmly built into national legal system,
financially and technically independent, whose eneg and engagement shall enable
real and concrete public responsibility as corrtenes of democracy. Of course it is
understandable that formal introduction of suchitumson doesn’t mean that government
is democratic one but still points out to furthe@ntbcratization of government by very
existence of these and similar control institutions

Law on Protector of Human Rights and Freedoms wagtad on July '8 2003
and by this act Montenegro joined number of moaeganized and democratic countries
that have such institution. Protector of Human Rigland Freedoms, as expert-
professional, legal and democratic institutionadtrced into Montenegrin legal system,
represents precondition and way to ensure effi@edtquality institutional protection of
human rights and freedoms and in consequence temifiarcement of state of law based
on principles of rule of law.

Simultaneously, introduction of this institution isignificant also because
Montenegrin legislature is obliged to harmonizehwégislature of European Union and
international standards in area of human rights &eddoms. Contemporary state
systems can’t be regarded as complete and balavitealut Protector of Human Rights
and Freedoms.

[l Mission and functions of Ombudsman

Protector of Human Rights and Freedoms is indep#ndéhis work. He protects
human rights and freedoms guarantied by Montene@amstitution, laws, ratified
international agreements on human rights and giyerecepted rules of international
law when those rights and freedoms are breacheactydoing or absence of action of
state bodies, local authorities and public servimesther public authorities. Therefore,
protector deals with general issues of importararepfotection and development of
human rights and freedoms and also establishescatign with adequate organizations



and institutions dealing with human rights and dicgas. He can also start initiative for
changing or amending certain regulations so thay tban be in accordance with
internationally recognized standards in area of dmumights and freedoms as well as
propose that procedure is started at Montenegrimstitational Court for evaluation of

legality of regulations and general acts regardimgan rights.

Apart this function, Protector has far grater nuasand that is to create awareness
and atmosphere about the need for providing priesipf rule of law; complete and
consistent protection of citizens’ rights and fremd and in general -creation of
atmosphere of legal security for citizens; legal anpartial work of all public bodies at
which citizens are realizing their rights, freedowmisligations and legal interests.

He doesn’t have right to repeal or revoke actsdwhiaistration or other public
bodies and services but he can influence their wamiknting to mistakes, committed
misuses, injustices, unsuitability or incomprehensof their decisions. He can inform
Parliament and general public about his findingsitons and opinions and that in turn
brings to realization of transparency in work obfpei administration and other public
bodies and services regarding Parliament, Govertyrpehlic and citizens.

Montenegrin Parliament elects Protector (Mr. Sefamovrsanin, ex judge of
Montenegrin Supreme and Constitutional Court wasctetl in October as first
Montenegrin Protector of Human Rights and Freedoup®)n proposal of authorized
parliamentary body by majority of total number ofP8 To be qualified for election
candidate for Protector of Human rights and Freeslbias to be Montenegrin citizens
with university degree, experience in area of humights and freedoms and high
personal and professional authority.

Protector has at least one deputy (so far one gepag elected, expert associate
of Montenegrin Constitutional Court, Mr. Budimir &§ganovic) and Parliament decides
on number of deputies upon proposal of Protect@haduld be mentioned that, according
to Law, one of the deputies deals with protectibmanority rights. Deputy does work
within jurisdiction of Protector.

Mandate of Protector and deputy is six years atet #fat they can be reelected
once again. Office of the Protector started worldffigially on December 102003, on
world day of human rights and freedoms. At the biigig this institution had certain
organizational problenisbut they were overcome pretty fast.

Expert service (hasn’'t been completed yet) haset@hanent employees (10 of them with
university degree) and 5 part time employees (tivthem university degree lawyers).
Structure of employees is multiethnic.

Protector’s deputy, secretary and advisers comen fiifferent institutions
(judicial bodies, attorney office, ministries, Aeady of Science) what means that
intention was to have well trained Expert serviweying in mind tasks and authorizations
facing such institution.

In order to educate and inform the staff with eigrazes of similar institutions in
the region, with financial help of foreign orgaripas2, employees of Protector Office
visited Slovenia, Bulgaria and Albania. New visitSlovenia is planed as well as visit to
Greek Ombudsman.

In order to perform its basic mission, and thaprigtection of human rights and
freedoms, it is foreseen that proceedings at Pumteare free of charge. He can be
approached by anyone who thinks that by act, doirepsence of action from the part of
government his human rights and freedoms were teidlaProtector can be approached
by individual, organization, association as welbgsMPs. In complaint to Protector one
should write the name of body to which complainadgiressed, description of violation
of human rights and freedoms, facts and circumssapporting the complaint, data on



already used legal means, personal name and adtfresmplainant. Complaint can be
made orally and minutes can be taken by Protector.

Complaint is made within one year from violationhafman rights and freedoms
that is from the day one finds out about the violatin extreme cases Protector can act
even beyond this period.

Complainant doesn’t have to exhaust all legal méamsder to turn to Protector
if he thinks this to be more efficient. Howeverptctor can ask the complainant, before
he acts upon complaint, to exhaust other legal sm@arder to eliminate the violation
complainant is complaining about.

It is important to say that even arrested and isgmeéd persons can submit
complaints as everybody else. Protector can dehlsuich cases upon his own initiative.
Arrested or imprisoned persons have right to subroihplaint in sealed envelope.
Written complaint received from arrested or impnied person is immediately forwarded
to Protector, unwritten and unopened and the Pwwtscanswers to that person are
treated in the same way.

When acting upon complaint, Protector can, for shke of establishing facts,
examine every individual, as expert or witness, fasknformation and inspect all papers
and other documents of corresponding bodies regmsdbf level of secrecy. Also,
without prior warning, Protector can inspect fd@k were arrested or imprisoned
persons are held and witness their examinatioralar with them without presence of
official personnel.

After acting upon complaint Protector gives fingdirion containing: “finding
whether, in which way and to what extent violat@ihhuman rights and freedoms of
complainant had occurred, recommendations whatldhmidone in order to eliminate
violation as well as time limit within state bodiesist act. State body to which complaint
is referring is obligated to provide report to Rabr, within time limit he determines,
about actions taken regarding fulfillment of recoemdations given in final opinion”. If
state body doesn’t act upon recommendation, Pmtean address public, immediate
superior body, submit special report about thateaommend to superior body to start
disciplinary proceedings as well as initiate praiiegs for releasing from position
official person whose actions caused violationuwhln rights and freedoms.

[l First experiences of Ombudsman

More than 200 complaints (written) have been suiehito Ombudsman so far
and some twenty calls daily are received from eitz asking for help from this
institution. Protector and his associates recaiva s to 10 persons each day.

These data tells us that establishment of ingtituti Protector of Human Rights
and Freedoms - was justified. Citizens are hopira this institution will significantly
contribute to establishment of rule of law and deratic society as well as to
improvement and protection of human rights anddoees in Montenegro.

The biggest part of complaints is regarding cit&edissatisfaction of courts
(decisions, non-implementation of those decisiomsl @lso dragging out judicial
proceedings). Citizens are also complaining abatubi regulations, social and retirement
care, housing problems, work of certain ministriegplation of environmental
regulations, urbanism and spatial planning, workaoafal authorities. Few complaints
were made by arrested persons and persons seailngeptences. Several citizens of
neighboring countries also addressed Protectong@dkr help in achieving certain rights



in their own countries. Part of complaints was tedato violations made before Law on
Protector of Human Rights and Freedoms went irfecef

Expert service already processed over 100 complalfgw recommendations
were given also. Bigger part of received complaimas not submitted in proscribed form
and doesn’t contain necessary data - based upahwdwentually, adequate proceedings
could be taken. Therefore Service is informingzeitis once in a while about proper form
of addressing this institution and also about thempetences. Communication with state
bodies that citizens are complaining about is, Hyger part, good. State bodies are
supplying Protector’s office with requested statetaén time.

Protector submits annual report about his work thast be accessible to public,
to Montenegrin Parliament. In this report he speaify informs Parliament with
statistical data of all cases he acted upon, gieeeral estimate of state of human rights
and freedoms in Montenegro as well as recommentatnd measures he proposes so
that stated shortages could be eliminated. Prateeto also submit special report if he
thinks necessary.

Protector and his deputies are obligated to pressecrecy of information or
personal data, which they obtain by doing theilydiihis obligation remains even after
active service.

Recommendations

* From the work done so far we can conclude thatemt are not well informed
about tasks and competences of this institutioeyTusually see it as court of last
resort that can alter decisions and acts of stadi#eb, as well as sort of citizen’s
lawyer. Having that in mind action should be takeninform and educate
(through media, expert lectures, creation of infatire materials) citizens about
competences of Protector of Human Rights and FrasdBart of such campaign
could be realized within so called “Ombudsman’siayhich are predicted in
law and their purpose is to inform citizens in Mamggrin municipalities and
receive complaints from them.

* Some expert lecture should be held for state acal luthorities employees with
goal to speed up complaint procedure upon Profectequests in protecting
citizens’ rights. Expert lectures should be helgiisons also.

* Public campaigns in mass media are of great impoetgradio, TV and daily
newspapers) to present to citizens in clear way @isiman institution and
benefits citizens can have regarding realizationthddir rights through this
institution.

* Regarding Ombudsman institution one of special rifieés is realization of
regional cooperation between Ombudsman offices bgnteal signing of
cooperation protocol. This would enable quality hexege of information and
experiences necessary for successful work of Onmbadsnstitution.

* Another important thing in enforcing ombudsmanitngibn is providing support
from domestic and foreign experts in the field nftpction of human rights.



» Ensuring stabile and regular funds for Ombudsmaficeofis also priority
especially having in mind that relatively indepemidgosition of this institution is
conditio sine qua noof effective functioning of ombudsman.

Fusnote

1. Facilities for the work of Protector were proaidby Montenegrin Government (a house is rentaw), equipment (office
furniture, PC and etc.) was financed by Europeaengy for Reconstruction.

2. Professional training for the staff is beingpeel by OSCE office in Montenegro.



ANTICORRUPTION

Dr Dragan Prlja

Public procurement as part of anticorruption system
in Montenegro

Introduction

Within reform processes linked to change of Monggimelegislature in second
part of year 2000 preparations for adoption of mawlic Procurement Law have started.
Government of Montenegro has formed an expert tezde from foreign experts,
domestic experts and representatives of state.nfuranuary of 2001 text of Public
Procurement Law was prepared as well as Rules biicPRrocurement and Forms on
Public Procurement. Draft of this Law entered panientary procedure in 2001 and was
adopted and published in “Official Bulletin of Rdgig¢ of Montenegro”, no. 40/2001.
This was the first in line of anticorruption lawdogted in Montenegro.

The importance of adopting this Law in 2001 wasegud great. Efficiency of
public Procurement represents fundamental bassuforess of market economy and also
represents bases for creation of long- term econgnawth, opening of new jobs, better
development of business, creation of competitiveketathat in the end is supposed to
enable receiving “best value for money”. Well-gudeolicy of public Procurement can
result in big savings for public funds and in cansence savings for tax payers. Apart
from these very important benefits, good publicd@rement system also provides fair
and transparent procedure of public Procurementrdsalts in reduction of corruption
and protection of bidders’ rights. The whole systhpublic Procurement must insure
that best offer really wins during competition und&r and equal terms. If we remind
ourselves that until August 2001 there was no EuBtocurement Law in Montenegro
and that press wrote very often about numerous sessun the process of public
procurement we may state that, for fight againstugion in Montenegro it is very
important to establish national system of publiogorement in accordance with highest
world standards.

Public procurement cover acquisition of goods ardlises by public institutions.
In countries of European Union public procuremesgresents even more than 30% of
public expenses, that is to say more billions absuThere are no very precise data in
Montenegro on the whole amount of money spent fdilip procurement in previous
years, but it is assumed that we are dealing witraimately 20% of Montenegrin
budget.

In the previous period, when system of public prement in Montenegro has
been built, since the adoption of Public Procuremenv in 2001, some advantages and
disadvantages of certain elements of this systewe lbacurred: legislature framework,
institutional framework, training, transparencyofection of bidders’ rights, control
functions and international cooperation.



Legislative framework

Public Procurement legislative framework in Montgme encompasses: Public
Procurement Law, Regulation on setting financialoants and time limits that are
applied when implementing methods for public adtjors activities, Commission for
Public Procurement Rules and forms, as well asrotbégulations regulating certain
issues from the area of public procurement.

Montenegrin Public Procurement Law is divided in @apters: Introduction,
Definition and principles, Notification for submiitg offers, Documents and auction,
Instructions to bidders, Submission of offers, Btigation, evaluation and comparison,
Award of contracts, Acquiring consulting servic&fficials for public Procurement,
Directory for Procurement, Ad- hoc managing unibn@nission for awarding contracts,
Impartiality, Rules and Forms, Transparency, Pultliitastructure, Disputes, lllegal
activities and Final regulations. It is importaatriotice that regulative accompanying the
Law is very detailed one and contains some 400 afj¢exts and forms. Practice has
shown that this regulative is too huge and detaidedl therefore inadequate to
circumstances influencing application of the Mowignin Public Procurement Law so
that forms have to be urgently reduced and clarifieorder to be useful in practice.

Anticorruption measures in Montenegrin Public Prectent Law are defined in
chapter 16 “Transparency” and in chapter 19 “lllegdivities”.

Chapter 16 of Montenegrin Public Acquisition Lavileiil “Transparency” in
articles 65-72 defines situations of unlawful iefice, conflict of interests, obligation to
give solemn statement and respect ethical code, gfatement on property possession,
obligation of publicly informing about contractsbligation to run archive of public
procurement, obligation on availability of publicopurement archive to any interested
person, obligation of Public Procurement Commisgioncontrol and prepare annual
report that is submitted to Montenegrin parliament.

Chapter 19 of Montenegrin Public Procurement Laiedi“lllegal activities” is
defining anticorruption measures, that is to safindey prohibited behavior within
activities of public acquisition. As prohibited tzetior it is consider following: reaching
agreement on fraud and market control, limiting ¢cbenpetition, fraud when making an
offer, bribe. This chapter foresees possibility asfonymous phone calls to special
anticorruption phone line. State attorney is inrgheof bringing the charges in cases the
Public Procurement Law is breached. Administratied civic responsibility is
proscribed for each individual that breaches thetdioegrin Public Procurement Law or
other regulations adopted on bases of this Law.

At the meeting on Septembel” 2001, Montenegrin Government has passed
Regulation on establishing amounts and time lithigg are applied in implementation of
methods for public Procurement activities (“OfficiBulletin of Montenegro” no.
48/2001). This regulation regulates in details tlimets within certain procedures during
public Procurement process as well as financialuartsodetermining what activities in
specific public acquisition cases shall be app(i€fficial Bulletin of Montenegro” no.
23/2003).

Montenegrin parliament had adopted on Jun® 2002 Law on Changes and
Amendments of Criminal Law of Montenegro (“Offici8ulletin of Montenegro” no.
30/2002). Within these changes and amendments a aneme act was introduced-
“corruption in public procurement”.

Implementation of Public Procurement Law had a neimbf shortages in
legislative area and especially in area definingtust of Commission for Public



Procurement regarding a part defining protectionbfders’ rights. Because of the
necessity to get rid of these shortages and toawgplegislative regulations in the field of
public procurement Ministry of Finance on 29.07.20td formed working group with
task to prepare draft of Law on Changes and Amentsnaf Public Procurement Law.
At the beginning of 2004 this working group haspared draft of Law on Changes and
Amendments of Public Procurement Law. This draftthwmore than 70 articles
significantly changes and improves existing Pulfimcurement Law especially in
domain of: conditions bidders are obliged to fulfdroofs bidders have to submit, time
limit in which bids have to be open, methods arittGa for evaluating and comparing
bids, planning competitions, officials of public opurement, status, structure and
competences of Commission for public Procuremeatitrol of public procurement,
protection of bidders’ rights and public interestigpenal regulations.

Montenegrin public is demanding ever more that mawblic Procurement Law
should be prepared in order to remove shortages fiee existing one and also to
improve the very system of public Procurement. €ha®, of course justified demands,
because there is a need in all countries in tiansito harmonize system of public
procurement with international regulations and egmees acquired in years of practice.
An often change of regulations in this field is diof rule in almost all countries in
transition.

Institutional framework

Institutional framework of Public Procurement systen Montenegro consists,
first of all from Montenegrin Commission for PubRrocurement and from officials for
public procurement in public institutions. Montenag Government established
Commission for Public Procurement on Septembé? 2801 as body in charge of
supervising and developing public Procurement systAt the first meeting of the
Commission, held on November' 2001 a set of rules and forms, necessary for
functioning of public Procurement system in Monggnoe was verified. President of the
Commission resigned on Novembéf 3001. Montenegrin Government had appointed
Mr. Niko Nikcevic, retired judge of Montenegrin Seme Court, for new president of
the Commission for Public Procurement on Novemb&r2001. In November 2001
Montenegrin Commission for Public Procurement inpmration with “Official Bulletin
of Montenegro” had published a book “Public Procueet Law with commentary” and
after that also rules and forms for public Procweetron CD.

On November 28 2001, in the presence of Montenegrin presidemsigent of
Constitutional Court and president of Supreme Cauasident of Commission for Public
Procurement and 56 employees of public procureragahcy gave solemn statements
about their property. In December 2001, Montene@overnment provided office for
Commission for Public Procurement and DepartmentFmcurement furnished that
office. Government also provided funding from budgeserves, necessary for
functioning of Commission for Public Procurementveal as funds for acquisition of
computer equipment necessary for the work of then@ssion. Until October 2003
according to data of Montenegrin Ministry of Justtbere were 164 officials in charge of
public Procurement so that meant that most of puioistitutions in Montenegro had
appointed officials for public procurement.

Although it seems that institutional framework fmrblic procurement system is
complete by creation of Montenegrin Commission fBublic Procurement and
appointments of officials for public procurementpablic institutions we may say that



their status is not adequately regulated and thet poses big obstacle for efficient
functioning of public procurement system in Montgioe

Changes and amendments- draft of Public Procurerham, foresees more
precise definition of status and competences of i@ssion for Public Procurement and
officials for public procurement.

If the new Public Procurement Law is to be adoppecial attention should be
paid to regulating key questions regarding legigatramework of public procurement
in Montenegro.

Training

Very important segment, significantly influencinghplementation of Public
Procurement Law is training both officials for pielgprocurement and representatives of
bidders.

Montenegrin Commission for Public Procurement ilopmration with Institute
for Comparative Law of Law School and KPMG/Baredtsing 2002 had organized 14
training courses for officials for public procuremiend 409 persons had completed that
training what significantly influenced beginning oimplementation of Public
Procurement Law.

Problem with training occurred because Commission Rublic Procurement
wasn’t capable nor professionally or financially ¢ontinue with these courses for
training public officials and representatives oflders. In practice public officials and
representatives of bidders were forced to searchafeswers by phone, e-mail or
personally from employees of the Commission for [lBuBrocurement or even from
members of the Commission. All this disabled normark of the Montenegrin
Commission for Public Procurement.

After changing and amending Public Procurement bawafter adoption of new
Public Procurement Law, it would be necessary tgaoize a series of courses and
workshops that will enable adequate training ofcadfs for public procurement and
representatives of bidders. In this way implemémoabf the Public Procurement Law
could be significantly improved.

Transparency

Commission for Pubic Procurement on Februaryl 2802 had put its own web-
presentationvfww.nabavka.cg.yuand took responsibility to announce tenders dflipu
institutions on this web-site on which, up to ndwere were more than 1000 tenders
announced. Web site is upgraded daily and therecgauind current legislature: text of
the Law, regulations, all forms, all rules, dirges of European Union, ongoing and
archived tenders, reports, questions and answsefjldinks, list of employees in public
Procurement, list of signed contracts, etc.

We should praise Commission for Public Procurenfentmaking a positive
move by changing regulation 7 (2), which obligdgablic institutions to announce their
tenders on web site@ww.nabavka.cg.yby E- mailing announcement on Commissions’
addressiabavka@cg.yuThis way Commission can influence changes in anoements
even before they are put on web so that they asedordance with Public Procurement
Law and also significant savings for national budgeve been made because there is no
need to pay announcements to daily press.




Unfortunately decisions that Commission is makirmgpru various complaints
from bidders are still not accessible via web- aitd in order to work more transparently
Commission should edit even these decisions owélesite.

Commission for Public Procurement has held only feess conferences so far
and that should be done in the future also withtaiincrease transparency of its work.

Protection of the bidders' rights

Protection of the bidders’ rights in existing PalRrocurement Law is regulated
in article 79. As this article doesn’'t determinmei limit for submitting complaint or
appeal, Commission for Public Procurement, with trrotect bidders’ rights, created a
rule of public procurement no. 79 in which deteresintime limit for submitting
complaint to 8 days, submitting appeal 8 days arwingtting charges 30 days.

This article doesn’t define whether decision of @aussion for Public
Procurement upon appeals is definite one, so Cosmnisfor Public Procurement in
decisions already made- states that those decisi@nslefinite and that for abolishing
those decisions charges can be brought at Monten8gpreme Court within 30 days
from receiving decision.

In this way Commission for Public Procurement hestgrted public interest or
legal interest of participants in public auction.

As in existing Public Procurement Law there no nyopenalties for committed
breaches of Law, Montenegrin Parliament aimingnicréase efficacy of fight against
corruption adopted on June™ 2002 Law on Changes and Amendments of Criminal
Law of Montenegro (“Official Bulletin of Montenegtmo. 30/2002). With these changes
and amendments a new criminal act “corruption ihligyprocurement” was established.
Article 229 of the Montenegrin Law on Changes andeAAdments of Criminal Law
goes: “Who, using its position in the process oblmuprocurement or process of
selecting contractor or service provider, gainsefierfor himself or other shall be
punished with sentence of three months to six yegjail”. If gained benefit is of huge
amount perpetrator can receive sentence even tgntgears in jail. In this way precise
criminal responsibility for corruption in area afific procurement was introduced. Two
year of practical application of this Public Promment Law apart number of positive
effects has shown also number of shortages that beusliminated as fast as possible.
Working group of Montenegrin Government has prepateaft version of Changes and
Amendments of Public Procurement Law that would epawhen adopted, the
implementation of current law and remove legal lmaps and controversy in certain
articles.

In this proposal the process of revision and ptaiecof bidders’ rights is
regulated in special chapter and to great degreacoordance with EU directives.
Working group considered that at the moment theas mo need to adopt law on revision
of public procurement procedure because propodeti@ois almost identical to Serbian
Public Procurement Law as well as to solutions frmoposal for Law on Changes and
Amendments of Serbia’s Public Procurement Law.

In this proposal we have regulations regardingatiohs and money penalties for
companies and responsible persons so with thesgatems of Montenegrin Law on
Changes and Amendments of Criminal Law the systénpublic Procurement in
Montenegro shall be complete and functional one.



Although with legal loopholes, limited financial ares and only one employee,
Commission since its beginnings was dealing timglth appeals, performing other
duties proscribed by law and even providing legahions.

In 2002 Commission held 60 sessions and producédlfal opinions. Apart
from this, legal advises were given by phone ofydaasis- explanations to bidders and
other persons interested in procedure of publicymement.

During 2002 Commission examined 35 complaints, piece 20 of them as
reasonable and suggested adequate measures tebentarder to correct the situation,
rejected 15 of them. At the same period 4 legapudiss were brought against the
Commission at Montenegrin Supreme Court but all &mpeals were rejected as
unsubstantiated. Commission also in 2002 have exaimseparately, reported cases of
illegal and poor management in 10 cases and prdpossasures for correction by
ordering to purchasers to repeat procedure of ppioticurement.

In year 2003, until December 2453 complaints were made, 25 of them were
accepted, 28 rejected. During same period 12 dispagainst Commission were brought,
in 4 cases charges were rejected, 1 case was taaditbecause prosecutor informed
court that he was retiring charges, while 7 casestl ongoing.

Control function

Public institutions are obliged to inform Commissifor Public Procurement
periodically about realized public procurement amgjor signed contracts. Commission
is obliged to inform Montenegrin Parliament at te@sce a year after it collects statistical
data and analyze accidentally chosen number ofiopbbcurement. In order to prepare
annual report Commission had collected statistieéh to identify biggest contractors, to
develop mechanisms for collection of such statstitata, to make first analysis on
effects that implementation of Public Procurememlhas in Montenegro.

According to first annual report on public procuesthin Montenegro for 2002 it
was spent 150 million euros for public procuremdihiis data shows that we are dealing
with very high percentage of budget spent for gupfocurement.

Unfortunately while working on first annual repdvto big problems occurred.
First, this reports were hard to collect becausenef warned for several times, certain
number of institutions didn’t submit annual repods realized public procurement.
Second problem is although Commission delivereduahmreport for 2002 both
Government and Montenegrin Parliament, this repa$ not put onto parliamentary
agenda, was not discussed or adopted.

International cooperation

Commission for Public Procurement has cooperatidtih wepresentatives of
World Bank, experts for public procurement from 8ese and representatives of Office
for Public Procurement and Revision Commissionlofénia.

During 2002 delegation of Commission spent 4 daySlovenia and Slovenian
Government covered costs of this trip.

Montenegrin system of public procurement was priesemat two international
conferences in Belgrade and Portoroz. US-AID expgalve special help and continuous
one in preparations of legislature and implemeoitadif this legislature.



A number of foreign organizations’ representati@®@&SC, SIDA etc) expressed
interest to help the work of Montenegrin CommisdimnPublic Procurement.

Better international cooperation can certainly gbnte to quality development of
public procurement system in Montenegro and alsantwe efficient fight against
corruption in this area.

Recommendations

» During two year implementation period of Public &reement Law, practice has
shown that apart number of positive effects such pecise definition of
responsibility for lacks in the procedure of pubjcocurement, monitoring
process done by Commission for Public Procuremsaiding annual report on
public procurement to Montenegrin Parliament, digant savings when
acquiring something, higher level of transparenoyg aompetitiveness, practice
also showed number of shortages that must be @tsidnas soon as possible in
order to have more efficient fight against corraptin this area.

» Anticorruption measures, or established obligatiomshapters 16 and 19 of
Public Procurement Law are not supported by adegueaulations on violations
and money penalties in order to punish more efiityethose who violate Public
Procurement Law. In this area there is need fori®udyocurement Law to be
changed and amended or this issue should be adgquagulated with new
Public Procurement Law. Money penalties, which usthobe used when
sentencing state employees who breaches Publiauferoent Law, should be
defined clearly.

» Within anticorruption measures Public Procuremestv lproscribed in article 81
establishment of phone number for anticorruptiomt ticitizens could use
anonymously to point to state attorney perpetratdreriminal activities. Two
years since adoption of Public Procurement Law phisne number hasn’'t been
established and that should have been done immeédiatter adoption of the
Law.

* Number of public institutions is not delivering @ommission data on mayor
signed contracts on procurement made through #wemual reports and thus
directly breaching principles of transparency abtigation established by Public
Procurement Law of Montenegro.

e Certain number of public institutions hasn’t chosefficial for public
procurement yet nor did they authorize other pubigtitution to make public
procurement in their name and thus directly breagharticle 52 of Public
Procurement Law. It is necessary therefore to lgledafine the responsibility of
managers of these institutions for not choosingialf for public procurement by
changes and amendments of Public Procurement Ldoy passing a hew Public
Procurement Law.

e Current practice of implementing Public Procuremesitv has shown that forms
for procedure of public procurement should be sifigol and also that manual



with practical examples- typical procedure whenuiiiog merchandise, services,
contracts should be printed. This is competenc€ahmission and it should
make necessary revision of forms and rules and pdish the manual with
practical examples.

Further education is precondition for successfuhcfioning of the public
procurement system in Montenegro so new trainingrses and workshops
should be organized not only for public employeesdiso for representatives of
bidders.

Commission for Public Procurement doesn’t have adexworking conditions. It
has no adequate office or means to conduct its Namtenegrin Government
should provide Commission for Public Procuremergaghte working conditions
and this was also the conclusion written in repbiVorld Bank from June 2002.

Implementation of this system for past two years $teown some of its shortages
and possibilities for improvement so bigger numbgthis shortages should be
eliminated by adoption either changes and amendmenPublic Procurement
Law or adoption of new Public Procurement Law irdesr to bring closer
Montenegrin public acquisition system to world stams and to make another
significant step in fight against corruption.



OBSTACLES TO FREE ENTERPRISE

Rade Bojovic

Reform of business legislature

| Constitutional- legal framework

1. Constitution as quarantee of economic libegdias rights

Actual Montenegrin Constitutidnin article 47, guarantees liberty of earning and
liberty of entrepreneurship while at the same tprghibiting creation or encouragement
of monopoly position and obstruction of market exrogy. Also, Constitutional Ch&rof
state union of Serbia and Montenegro accentuaterrdetation for market economy
based upon free entrepreneurship, competitionrdib®reign trade and protection of
property'.

Stressing promotion and protection of market econand free entrepreneurship
the highest constitutional-legal acts representcl®astem- guarantee for development of
internal economic liberties and competitive bussnéshat also means establishment of
anti-monopoly economic system. However, having indhdestructive trends in the last
decade and Montenegrin economic inheritaricere is no doubt that economic reality is
still far from proclaimed constitutional goals. Eaally and formally abandoning the
concept of socialist economy that was focused ateption of ideological type of
property (social property) was not an easy and fasttess. Although ex social
companies were transformed into semi- state owneés o(mixed) companies in
Montenegro still, some 40% of ex social capitaltiaiseen privatized yét
Direct result of this situation is slowed down depeent of free entrepreneurship and
repression of private property. Of course all tiistructs development of liberal political
spirit and influences difficult institutionalizatio of democratic political system.
Collective understanding of economy influenced woea of autocratic political
consciousness what can be easily recognize evey todunwillingness of bigger part of
work force to accept entrepreneurial initiativettasir business choite

Also, harmonization of business regulative withuatttonstitutional solutions, in
the last decade, was painstaking and controversiakess. Reform of business legislature
is still not a completed process although muchbeen done compared to beginning of
1990. Creation of quality business regulative irre&lation with other relevant legal areas
will demand, regarding many aspects, great effand dedication in establishing free
market based on openness, competition and privapefy.

2. Montenegrin economic sovereignty

Montenegrin state, after signing Belgrade Agreefeand adoption of
Constitutional Chart, has formaflyaken over all key economic functions. Although in
Montenegro we still have nominal and antedated titotisnal frameworR, numerous
legal and sub-legal solutions in area of busines® ltontributed in reaching high degree
of economic sovereignty. At the same time, althougdnstitutional Chart predicts



harmonization of economic systeth®f Serbia and Montenegro in reality there are
significant differences and recognizable specit@racteristics that are drifting apart
already promoted economic orientations of memimest!

Except credit and institutional relations with atleeuntried®, encouragement of
open business between Serbia and Montenegro ahdraations in domain of small
number of issues important for econdryall other relevant economic functions are
within authority of Montenegr®.

That also means total autonomy in area of busitegislature and business
development. This fact influenced dynamic reformsaiiea of business legislature as well
as implementation of numerous solutions encouragonggept of free entrepreneurship
and affirmation of private property.

Il Legislative changes

1. Start of the reforms (1998-2001)

Break up with constitutional order of Federal Rdmulof Yugoslavia (1998)
caused radical discontinuity in certain economigaar Introduction of German mark as
legal currenc? marked the start of big changes in financial rejué area so that during
2000 Montenegro obtained proper regulations in lmgnkomain. Law on Central Bank
of Montenegro was adopted as well as Bank Law.ttfe Ibit later Law on Bankruptcy
and Liquidation of Banks was adopted. This maderamous banking system complete
and that was further emphasized by acceptance of es official currency in
Montenegro. Banking system reform encouraged retstring of banks, stabilization and
strengthening of banking businesses and withoutdmupt accelerated privatization and
foreign investments in banking secforParallel with transformation of banking sector
process of establishing market of capital and stogkchange business started in
Montenegro. During year 2000 Law on Papers of Valas adopted and followed by
development of institutional framework for stockebange business in Montenefro

Montenegrin Government accelerated process of pibegalization during this
period so that by 2001 managed almost entirelyntooduce system of free price
formation except in case of few strategic goods senvice&®. Also during year 2000
Montenegro took over authorization in the fieldfofeign investments, insurance and
foreign tradé®. Apart changes directly influencing establishmaffree market economy
and development of business at the end of 2001va kage of tax laws, that
significantly changed Montenegrin fiscal systemswadopted.

In that period, in accordance with Law on entreptgn, some 5000 small
businessman operated, while 16 000 companies (eippately 15 000 of them private
companies) operated in accordance with federal @omphaw expecting adequate legal
transformation in accordance with first Montene@iompany Law.

Finally, start of business reforms at the end d¥126ncompassed some 30% of relevant
regulative although implementation of new solutiareés never above 20%. Complex job
of establishing autonomous economic order and sgaygd its own business system had
just begun while necessary parliamentary activitgnivon in difficult political
circumstances and with obvious managerial mistakes

2. Acceleration of reforms (2002-2004)




In the last two years economic refoff@vith focus on new business regulative)
were significantly accelerated and beginning of26tarked realistic step forward in this
field. Approximately 55% of relevant regulativealkeady reformed and for the most part
harmonized with directives of European Union andermational standards, while
implementation level of new legal solutions alsseo

During 2002 new Company Law was adopfedhis Law served as base for
transformation of legal subjects and entreprenandsstatus of companies and individual
businessman was defined upon this new Basasthe same time Company Insolvency
Law was adopted and some 3500 bankruptcy and &tjoid cases were started. Law
regulating participation of private sector in pmiwng public services (regulating
concession rights) was also adopted as well asukto and Revision Law that, for the
first time, introduced international accountingrstards and enabled harmonization of
Montenegrin business practices with internationkds.

Numerous laws were adopted in so called sectornéss areas (Hunting Law,
Fishing Law, Veterinary Medicine Law, Law on FoestRailroad Law,
Telecommunication Law, Energy Law, Tourism Law, flisu Organizations Law,
Building Ground Law, Construction Law) what markbdginning of modernization
process of normative framework within domain ofiwas business activities.

At the same time Government announced adoptioertdic number of important
laws that were so far substituted with sub- legas$ @r rarely implemented federal laws
(Foreign Trade Law, Free Business Zones Law, Gamghliaw, Antimonopoly Law).
However there are still numerous relevant actdydte adopted and also there is a need
for correction of certain reform laws as well. $t important to state that in previous
period number of other laws, from different areasre adopted and they all had one
thing in common and that is direct influence onldguand development of business and
entrepreneurship in Montenegfo

2.2. Graphic display showing dynamics of busimegsilative reform
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[l Reach and quality of the reforms

Although reform of business regulative had encorsgdsso far over 50% of
system and sub-system l&Wsas well as numerous sub-legal regulations, gdgeral
speaking the whole dynamics of transformation anplémentation of legislature is not
satisfactory. If we have in mind that reform pracesdarted six years ago, although
followed by serious political obstacles, it is istt to say that speed of adopting and
implementing necessary regulative hasn't reachededed level. Although
institutionalization of new business framework alfhway it is necessary to enforce
legislative dynamics and specially accelerate gualnplementation of new legal
solutions. In previous period three Montenegrin &awments, with mixed resuffs
conducted business legislature reform. Unlike mesi two, actual Montenegrin
Government has stabile coalition and majority, Whigpart all problems and deficiencies
had strengthened reform proc@sEstimates based upon newly prepared {avasd
planned activities till the end of 2004 tells uattit is realistic to expect acceleration in
shaping of new business system and completion obleviprocess. Therefore,
responsibility of actual parliamentary majority aBdvernment is difficult one, not only
because of the facts that they proclaimed econgnawth based on development of free
entrepreneurship but also because the destiny tafniad economy directly depends on
creation of business environment that will encoaratpmestic business and attract
foreign investory.

Regarding quality of reforms conducted so far (inegin mind declared targéts
there is no doubt that progress has been madddautieficiencies and shortages remain.
Regulative in so-called sector-ar&agpresents big progress although greater pagwf n
regulations are far from full implementation so stél lack expected results. Still new
regulations, mostly in accordance with internatiostandards in various fields, offer a
chance to modernize business practice and alsmpoove state of national economy
through coming reorganization of certain areas anglementation of new legal
framework. However, some of these regulations amtroversial* and contested by
experts so they will need to be upgraded and cltar@e the other hand some laws of
special significance for regulating and developoggtain economy areas are still not
adopted (Tobacco Law, Traffic Safety Law, Road Lawansportation Law, Trade Law,
Antimonopoly Law etc). Especially big problem isxistence of Antimonopoly Law
which adoption must be priority in order to preveefgative trends in certain business
areas (trade, financial services etc) and withobickv there is no competition in the
market.



Laws adopted in area of bylaws and organizationcompanies brought
significant changes in this field. Administrativedamoney obstacl&y that were present
in previous law are eliminated, central registecapanies is introduced, legal relations
at some business entities are regulated in dé€tdsk companies), internal relations are
liberalized but also sanctions for eventual breaickaw strengthened while the role and
importance of judicial bodiéSin domain of trade law is enforced. New Bankrupteyv
defines in details bankruptcy and liquidation olmpanies and entrepreneurs and at the
same time protects interest of creditors througtmsothat enable starting bankruptcy
proceedings even in cases of very small déb8pecial law enables participation of
private sector in providing public services andttisasupposed to encourage private
business initiative in order to take over and paevior these services. It is obvious that
new laws regulating legal status, range of acésitand liquidation of companies have
opened new possibilities for more simple way ofrtstg a business, more relaxed
regulation of internal relations as well as morkcefnt bankruptcy processes. However
we still have obvious deficiencies regarding staaggilative. First of all, there is still no
law regulating legal position of so called non-lesis subjects (social activities)
although we have considerable potential for creatib profitable businesses exactly in
this area. Secondly, there is still no Law on Bass1Associations, which would finally
introduce unique rules for all business associatiand thus eliminate inherited system
privileges®.

Regarding laws regulating business with other awemtthere are obvious
deficiencies. Except Foreign Investments Law whidfpgest deficiency is insufficient
stimulation of foreign investors, Foreign Trade Lamd Foreign Exchange Transactions
Law as well as Free Zones Law are still not adapt®tat is important regarding this
area and what represents positive step is estai#ish of National Customs System
(Customs Law, Customs Service Law) although estatvient of efficient, capable and
uncorrupted customs apparatus represents diftizsit

New banking regulative is adopted and implementedithat in turn encouraged
development of modern banking although even indhes we have problems, primarily
regarding position of state in banking businessnésdanks are state’s favorites) and
guality of credit policies, which is very importafbr functioning and stimulating
economy and entrepreneurship. Speaking of finameced a special problem is linked to
further development of capital market (status amdpective of stock exchanges, brokers
and trade with papers of value) that is to sayhstitutionalization of privatization funds.
Current problems and inexistence of some normshwe frequent quarrels in public)
are disabling development of more credible capitatket than existing one.

Finally, reform process so far can be judged asfamsitas it should be although
adoption of new regulative is being acceleratedlevihplementation is ongoing for
some time. Also, not adopted legislature is diyestfluencing business environment in
Montenegro. Establishment of new institutions arehtion of new regulative will surely
strengthen free entrepreneurship and gradual esrfeent of market economy and fair
competition. There is no doubt that private initiatis encouraged in Montenegro but
problemé&?® facing development of market economy are not belirginated fast enough
and in convincing manner. Therefore majority ofuattand future businessman are
expecting that reform of business system be coeduotore accurately, efficiently,
competently and with more concrete results. Goventrmust focus its activities in this
direction as well.



IV Recommendations
Evaluating reform of business legislative so fand éhaving in mind constitutional
determinations and necessity for establishing apehcompetitive market economy we
are pointing to following:

General recommendations

* It is necessary to accelerate reform process ierai@ be completed as
soon as possible;

* Reexamination of actual regulative is necessanorisler to eliminate
controversial solutions;

* It is necessary to strengthen all public institméiaupon which quality of
economic system depends;

» It is necessary to create special business developstrategy on national

and local level that would include al relevant estatstitutions, local
authorities, business associations, companies &0\

Special recommendations

* In area of sector- business policies, except implgation of already
adopted laws it s crucial to accelerate changesda of trade and to adopt
as soon as possible antimonopoly regulative;

» Adoption of Law on Business Associations as soopassible in order to
eliminate actual negative inheritance;

* It is necessary to complete in qualitative way eystof doing business
with other countries which is precondition for atiting foreign investors
and creation of open economic system;

» Regarding civic- legal and fiscal regulative linkéal development of
entrepreneurship it is necessary to complete pioteof property rights
(especially intellectual rights) and private prdgeand also introduce
additional tax exemptions in order to encouragenass activities;

* Education and training of public bodies and institos from which
quality and functioning of economy directly depends of special
importance;

* It is necessary to adopt comprehensive law on prtppmnd business
insurance as well as fast adoption of remaininglegtye regarding stock
exchange businesses;



It is necessary to establish comprehensive andowmifsystem -
transparent monitoring of implementation of busindsgislature by
authorized public institutions in order to monitord encourage business
and timely elimination of all deficiencies.

FUSNOTE

1 Montenegrin Constitution was adopted Octobdt 17992.

2 Constitutional Chart was proclaimed Februdfy2803 by last session of Parliament of Federal Blapu
of Yugoslavia

3 Article 6 of Constitutional Chart

4 Even before dismantlement of Yugoslavia (199Qtestand public economy were dominant in
Montenegro. This economy in over 400 companies geghao realize GDP of 1,6 billions US $.
Montenegrin socialist economy had predominantleifgm exchange characteristics with negative trade
balances within Yugoslavia and positive balancesade with other countries (surplus in foreigrdgavas
above 200 millions US $). Disintegration of Yugastaarket, international trade blockade and domestic
incompetence and corruption resulted in bankruptcpigger part of industrial and trade state- owned
companies. Some estimates of economic experts sttmtvsMontenegro, in period 1991-1998 through
reduction of GDP lost 5 billions US $. At the satme strengthening of private sector in period of
political and economic destruction contributed teation of monopolies in various areas (fro example
trade with strategic and profitable goods, buildsegtor, capital market etc).

5 Nominal value of remaining state (public) capitaR billion euros and state controlled comparies
still providing for more than half of actual GDP IWainum industry, electricity company,
telecommunications etc). Privatization processlésvsand inefficient anyway and also contested and
followed by scandals so that contribution of thisqess to recovery of Montenegrin economy is félohe
needs and expectations.

6 More than half legally employed persons in Mortgmo are occupying work places financed from budget
or they work in public companies.

7 After intensive political pressure from Bruss@elgrade Agreement was signed on Marcf 2802.
Almost one year later Constitutional Chart on néatesunion (Serbia and Montenegro) was adoptedibase
on that agreement and ex FR Yugoslavia cease $t exi

8 Process of economic independence was ongoingimeaviegro from 1998-2002 so Constitutional Chart
only verified actual state.

9 Constitution from 1992 was adjusted to statuslofitenegro as republic within FR Yugoslavia withye
limited economic sovereignty. According to FR Yugwg Constitution all relevant economic areas
(organization of companies, banking, foreign trddegign exchange transactions, monetary fielcgifpr
investments, intellectual property,, basic propertggal relations, basis of tax policy etc) were
authorization of federal bodies. Thus, Monteneggarding economy policies entirely depended onafill
official Serbia.

10 Article 6 of Constitutional Chart promoted concept of Serbitontenegrin common market and
obligation to harmonize economic systems of SeahihMontenegro.

11 Montenegrin economic system is more liberal miode open than Serbian one, which is more based on
protectionism and restrictive measures in busiaesa. Structure of natural resources, companyatgerit
and geo-political position of Serbia and Montenadjrectly influence different economic models thah't

be harmonized without mutually damaging consequence



12 Policy of taking credits from other countrieslanembership in international organizations iseithko
state union as legally recognized internationajesttb

13 We are talking about authority of federal panimt in areas of. standardization, intellectualpprty,
measures and precious metals and statistics.

14 Montenegro is today in charge of running monefaslicy, tax policy, foreign investments, foreign
trade, property and obligatory relations, orgamiret of companies, banking and stock exchange
businesses etc.

German mark became official currency in 1998.

15 Since 1998 German mark became legal currency

16 New banks with 100% foreign capital were esthigld (Euromarket bank, Opportunity bank) foreign
capital was directly invested (Montenegrin Commedrdbank), first total privatization of biggest
Montenegrin bank was conducted (Montenegro bank).

17 Two stock exchanges were founded, broker houSes)mission for papers of value and Central
Deposit Agency.

18 Approximately 98% prices are formed freely.

19 Special Law on Foreign Investments was adopsed/al as regulations, regulating trade with other
countries and issues like insurance of propertymardons.

20 Following laws were adopted: Value Added Tax L&@empany Profit Tax Law, Real Estate Tax Law,
Consumption Tax Law and Tax Administration Law.

21 Start of development of Montenegrin economidesysas well as economic reforms were conducted in
conditions of fiers political and intelegence camftation with regime of S. Milosevic. Donor suppfsadm
international community in this period was of spéaignificance and it came to around 800 milliafis
German marks.

22 We had lack of strategic approach to businegisléure reform and also it was visible that peibli
policy in this area wasn’t conducted with seriongagement.

23 Government agenda of economic reforms emphadizeslopment of entrepreneurship, competition,
investments, creating new jobs and eliminationlaék market.

24 Important stimulus for all potential businessmers possibility to found a company with capitajuodt
one euro.

25 Central Register was established in Podgorich ssome 11 000 entrepreneurs and 9 000 different
companies (stock companies, companies with limitedponsibility, limited liability companies,
partnership companies) were registered. Howeverialffdata from 2003 (data on submitted annual
financial reports) that there are no more than® &flive companies.

26 We are talking about following laws: ExproprstiLaw, Pawn Law, Money Laundering Law, Public
Acquisitions Law, Customs Law, Real Estate Tax Laahor Law.

27 Bigger part of regulations was adopted in pastytears.

28 It is obvious that reforms were acceleratedmuf003 and first quarter of 2004. Also, Montenegri
Government, in the past year, managed to increas@d% reforms in legislature as whole (political,
economic and social system).

29 It is important to notice that Government hassiderable expert and financial help of foreign and
international organizations (US AID, European Agefar Reconstruction and Development, Council of
Europe, UNDP etc). Domestic experts and represeasabf NGO sector are taking part in process of
preparing new laws although cooperation betweere@wnent and NGO sector is not what it should be.



30 Following laws are suppose to be considered:sBoreign trade Law, Free Zone Law, Consumers’
Protection Law, Investment Funds Law, Foreign Erdgealransactions Law.

31 Weakest point in Montenegrin reforms during pa&str was small amount of direct foreign investraent
which didn’t passed above 35 millions euros.

32 New business regulative was promoted with airmeéoease the number of entrepreneurs, companies
and financial organizations, creation of fair cotitn, prevention of monopolies, stimulation ofdiness
and development of open market economy.

33 Regarding different economic areas: agricultfmegstry, industry, energy sector, transport, ismr
trade, ecology, and urbanism.

34 Example Law on Telecommunications.

35 Company Law enables starting simple busineshowit significant investments and company is
registered within four days.

36 Slow process of court decisions upon businegautis and bankruptcy cases lasting years hadishrio

discredited trade (business) courts and from tkéficacy and credibility domestic economic system
depends. Expert reports (World Bank for exampleahyaing efficiency of our courts confirms that
bankruptcy processes are lasting in average upyéars.

37 2 500 euros debt, with current technical condgiand preclusive time limits, is amount upon \whic
bankruptcy process can be started.

Montenegrin Trade Chamber has privileged positiegarding all other business associations in
Montenegro and that represents remnant of pasttiamel therefore unacceptable and unconstitutional
favor of single business association regardingtaker associations.

38 Montenegrin Trade Chamber has privileged pasitiegarding all other business associations in
Montenegro which is remnant of past times and us@atedle and unconstitutional promotion of single
association in contrast to all other associations.

39 Special problem exists with local authoritieshish are insufficiently engaged in eliminating
administrative barriers on local level. In thispest all local authorities in Montenegro can besidered
unfit to comprehend the importance of entreprerigprand in taking their share of responsibility for
encouragement of business on local level.



