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On This Report

One of the main strategic objectives of the CEDEMoi monitor and analyse the transition
process in Montenegro and state its opinion theoeofhe basis of analysis as presented in public
reports and thereupon influence public opinion.eAfthe parliamentary elections in Montenegro
held in May 1998, the CEDEM decided to observe Moagrin transition, besides other elements of
Montenegrin society, in terms of thegislation (the process of passing laws and thikapaentary
proceedings), media and privatisation analysis.c&ithen, we have published reports titled
"Transition in Montenegro: Legislation, Media andivtisation'. In 1999, 2000, 2001, 2002 and
2003 we published four quarterly reports respebtjvand the last one of four always represents a
kind of conclusion about the trends in the previgaar. The same project is being modified and
widened in the year 2004.In regard to the previmersod we shall be dealing with more issues with
somewhat changed content.

Since they cover an alive and uncertain processreaports are greatly conditioned by the
time and circumstances. They contain evaluationsevehts and processes the way we see them,
striving to be as objective as possible.

Report No. 23 has been made by the CEDEM analytgam:Veselin Pavicevic, Ph.D
Professor at the School of Law in Podgoridarasko Djuranovi¢ editor-in-chief of the weekly
paper "Monitor* Milan MarkovicPh.D.,Professor at the Faculty of Law in Podggrideagan
Prlja,Dr andRade Bojovicjegal councillor. The coordinator in charge of fmject and of the
analytical team i$rdjan Darmanovic, Dr.the CEDEM's director.

The Project Transition in Montenegro:Party and partitocracy temcies,Obstacles of
establishing TV -public service,Refprm of the pubtiministration,Anticorruption and Obstacles to
free enterprise"has this year, too, been supported by the famooeriéan non-government
organizationNational Endowment for DemocradNED) from Washington, D.C. Apart from
gratitude for support, the CEDEM wants to exprésdigh appreciation of the fact that the four -
year cooperation with the NED, initiated at thisjpct, continues and widens.

Podgorica,®epber 2004



PARTIES AND PARTITOCRACY TENDENCIES

Ph. D. Veselin Padevi¢

BREAKDOWN OF BOYCOTT COALITION
- Breakdown or redefining of parliament de-legitimization strategy -

Political autumn in Montenegro was marked by ameement and then actual return of part of the
opposition into the Parliament. Fifteen month ofeire was ended when two (SNP- Socialist People’s
Party and SNS- Serbian People’s Party) out of fuarSerbian parliamentarian parties decided (teamigr
for now) to give up parliamentarian boycott as “mirg strategy” within opposition strategy to figittual
regime. Once leading pro-independents party LSCiBefal Union of Montenegro) intends to join them.
Political public has heard different explanations this move. If we put aside more or less unsisfaes
attempts to rationalize boycott decision (returnT®f broadcasts of parliamentarian sessions) thetore
arises whether this return represents a comebaa&sio program principles of Montenegrin parlianagiain
parties, among which the most important ones aebkshment of foundations of representative demogcr
institutions. Or in other words, after the “admissi and understanding that boycott strategy hassulted
in anticipated effects, how realistic can be exp@abs that in realization of their legitimate goah the
future, political parties in Montenegro will be disig exclusively by democratic standards?

It is not easy to answer this question especifitipe has in mind certain facts and circumstances.

Decision on cessation of parliamentary boycott wasresult of internal will of responsible party
structures but rather consequence of intensive sygtematic pressure of relevant international facto

This goes primarily for SNP and SNS who, afteresamonths of confrontations with partners with
whom they created “Boycott Coalition"accepted cooperation with international factorpassibility to
reduce the consequences of obvious de-legitimizgtimcess of previous strategy. This fact is cjearl
illustrated by following indicators of public mood:

Public support to opposition parties’ boycott ofetiParliament:

! Decision on boycott of Parliament and all of itsrking bodies was announced May"22003. At
the same time opposition has vowed to continue itstactivities by “non-parliamentarian means, tbge
and in organized manner”. By signifieclaration on common actiofduly 22 2003) opposition parties
had determined strategic action directions and gmivem was everiormalization of obligation to
permanently leave the Parliament Promoter, and the most zealous advocate ofdbes was NS (People’s
Party) and closest to it was LSCG. Instead of T¥alcasts as precondition for return into the Padiat,
the whole issue of institutional activity of opptosn was opened. After that, the public had thecopmity
to find out that original reason was not the oelglusive, and final motive for boycott. Even whba final
intention was made public- change of power throagtiaordinary elections, the strongest requeshef t
opposition was the resignation of Prime Ministehish is also the leader of strongest party. Opsit
gave various reasons for this demand. At a timeag alleged involvement of the Prime Ministerliagal
cigarette smuggling and afterward his alleged imsolent in well —known case of sex trafficking.



Position %
Time of the survey: Can'’t
Y| Yes | No access
June 2003 45.4| 38.2 16.4
September 2003. 27) 44.8 28.2
December 2003. 24.| 42.5 33.2
April 2004. 26.1| 47.3 26.6
June 2004. 27.4 41.7 30.9
October 2004. 15.1 51.3 33.6

Survey results also points to significant fall afing for parties within this new coalition. SNINS,
LSCG and NS, according to CEDEM'’s October surveydlitical public opinion, enjoyed firm support of
22,9% of citizens prepared to participate in evahtxtraordinary elections. Having in mind thatsthe
parties, at the elections held in October 2002 ehawn 43,7% of votes, we may conclude that trend of
public opinion is worrisome for them.

Of course, parliament boycott strategy and redactif support to parties that boycotted parliament
do not represent the only and exclusive causafithis occurrence. However, the fact that Parliaimen
“the strongest propaganda instrument” once agamedaon significance especially at parties thasedaor
will cease stubborn strategy of parliamentarianciotty

Although facing consequences of parliamentariarcbttysome parties who announced their return
into Parliament, at the same time continued witacppce of non-institutional pressures not only on
governing regime but on the founding structuresotiern democratic order as well. One of such method
of action is formally linked with so called NG&sembly of People’s Assembliesvhich in fact represents
nothing else but political branch of Serbian OritrodChurch in Montenegro, and its leaders, at theesa
time represent radical wing of the strongest praiae party in Montenegro- SNP. This, by progrand an
principles, clerical and populist, and by civiliwat standards backward social group, represends denger
for stability of established social order and istitutions. This political group announced that thg
Christmas 2005, it would hold, “people’s assembliesall Montenegrincounties and tribesvhere citizens
would vote on issue of Montenegrin state statushénannouncement of this organization it is sedgbat
“on this people’s assemblies, which are will beamiged and work in the most democratic fashionessdv
tens of thousand people will determine upon thetnmgortant issues- state status, Serbian Orthodox
Church, language, history and culture “.

Formal disassociation of SNP from this announcedpkés Assemblies actions, should be taken
with reserve. First of all, because this pro-Serlparty, as well as other pro-Serbian partiespisiting on
support of this electorate- electorate that has lpeemanently socialized on values articulatechizy NGO
and by Serbian Orthodox Church. Thus, partial amthporary disassociation of these, and similar,
announced non-institutional activities, should bersas desirable position regarding internatiooétigal

2 Vijesti, October 2% 2004,

% Results of the survey on topic of social idersitibat CEDEM conducted during September 2004, poing under
average connection of pro-Serbian parties’ supporter tribe and clan. For example regarding positivery important
belonging to tribe and clan” this group expresseiative relation of 65.1% what is 15.8% morentlaerage at public opinion
in general. Situation is similar regarding levelliakage for nation, expressed by 71.4% of thestigsa supporters and that is
13.3% higher than average compared to generalqubli



factors and democratic public. It should not beestpd that SNP will, in considerable future, rercaun
support of those whose social identity is signfiitba determined by religious and national exclusivi
Unlike SNP, other pro-Serbian parties in Montenedpoot show any constrain regarding politicalhasin
of anybody relying on religious and national homugation.

Therefore, when speaking about pro-Serbian pamégmrding their position and role within
development of democratic order in Montenegro, ifigd of CEDEM’s analysts based on empirical
researches still remains actual.

The biggest problem of so- callgdo-Serbian optiorlies in the fact that it is divided within, on big
number of relatively weak political parties whasuls in disintegration of particular political dige and it
causes losses of political strength as a wholeghBtmore, this option does not have strong leadéhsn.
Therefore, all key authorities of this option arelificians from Serbia (Hague indicts and renowned
nationalists) as well as religious authorifiddowever, on long-term, probably the greatest mwbbf pro-
Serbian parties is their ideology of atavistic batitype and the fact that this ideology has withikind of
“remembrance” on olden days. As such, this ideol@gwarchaic and does not allow a lot of space for
ideological manipulation with voters what, as capsance, disables political parties and their leader
create a maneuver space within which they couldeaehbetter political results. On the contrary,qtice
has shown every eventual movement of parties aamkels toward more progressive and non-nationalistic
options, voters of this profile punish swiftly aeéficiently. Thus, within political field we haveeached a
banal situation in which alleaders from this block simply must compete inrtim&tionalism and
propaganda of backward valuégcause that is the price of their political suaViand rating. This criticism
is not ideological in its character because thersiiply no non-ideological analytic perspectiveeiy
analytic perspective must be based on certain sallie as criteria we take any civilization values,
becomes quite clear that ideological criticism wespnt here on behalf of pro-Serbian politicaluisss
justified. If we analyze ideological elements oistlption, first in line must be nationalism, whishnot
only politically backward and disastrous for denadicr society but it is also one of the main reastas
caused all the problems our region went throughpémiod of transition. Nationalism is, naturally,
accompanied by xenophobia, which as political pasitis in contrast with all the trends upon which
modern Europe and the world in general are estaddlisin addition to that, supporters of pro-Serlparties
in social-psychological sense are almost ideal gypé authoritarian personality accompanied with
traditional myth-mania it is obvious that our dégtions are more than realistic. All these assadiwere
confirmed by other our researches as well.

While pro-Serbian parties are building their gadiacy interests on ideology with religion and
nation at it center, the remaining member of Boly@malition - LSCG is doing that differently. Lilsds
actually succeeded in demonstrating cynic statemhantevery social relation has its money expressite
public had opportunity to find out about the waywhich, formally the highest party official and aat
leader of Liberals, perceives the essence of pglind i.e. what is party interest for one andtvitvathe
other party official. In other words, Montenegrinbtic has never been in position, until now, to teebare
face of partitocracy. The background of this in&nmarty conflict (strictly financial interests)dks benign
compared to rhetoric of so called liberal demogrh&tter known to political public for their immadge
boasting in politics and politicizing of moral. Tihelash, no doubt, has reminded good history espean
events and atmosphere within chambers of Moscowl hai during golden era of Comintern.

* Since CEDEM, in its polls examines confidence tadetropolitan of Serbian Orthodox Church in Moregro, that
person is constantly and convincingly occupyingtfplace at pro-Serbian parties’ supporters. I, faat one of the leaders of
those parties has ever occupied one of threepfistis on rating list, measuring confidence in madins and public figures.

® Se for more details in: CEDEM, "Political Public @join in Montenegro - April 2004", Podgorica, May020



The very fraction, which came “victorious” fromighconflict, has announced return to Parliament.
They are doing so, after TV broadcasts of Parlidnsessions are provided for, allegedly thanks &mth
Nevertheless, they are deliberately ignoring tret that their representatives were absent even Wikén
broadcasts were in place, what leads us to conchitieout a doubt, that reasons for cessation didaent
boycott lies elsewhere. Primarily, they are tryimith harshness of their anti-regime rhetoric, anpensate
eventual loose of supporters. That will be justthapattempt to annul by words their deeds. In itinignent
that is the only thing, they need Parliament for.

Conclusion:
Breakdown of Parliament boycott strategy, as ims&nt for common action of opposition is one of
necessary but not sufficient steps in the constdidgrocess of this, as well as other, institugioQur
previous statements unmistakably points to podsibiiat in future period we may expect oppositnaves
directed toward de-legitimization of existing legulitical framework. To achieve this goal oppasitihas
much reduced choice of means compared to era bb8&m MiloSew’s regime. Primarily parties who are
in favor of common state with Serbia often intenéithy and consciously ignore this fact. This pasiti
obviously reflects on “mental health” of politicadmmunity. Instead of narrowing the space for pastacy
games, this are remains intact. In such atmos@rgrattempt to consolidate democratic processiang\s
waste of time. Furthermore, if you have in mind filaet that contemporary Montenegrin society hasn’t
adapted yet to the new dimension which time falogs within transition process, the significancéhos
kind of behavior does not deserve particular cont&mply said, while Montenegro remains in undedin
—fluid statehood surrounding, its institutions pgsdefinition, must suffer from lack of authority.



PUBLIC SERVICE IN MONTENEGRO

Drasko Djuranovic

Victim of politics again

Instead of supporting the transformation into puibkrvice, international community- through OSCE
office- has politicize the role of state televisisacrificing it as a guinea pie, with intentiongtet back the
Montenegrin opposition into the parliament

Maurizio Massari, chief of OSCE Mission visited Menegro at the middle of September. During
his stay in Podgorica, high representative of ma&onal community tried to mediate between ruling
coalition and opposition.

At first glance, the effort of his was quite undarglable: for six months now Montenegrin
opposition is absent from Parliament and thatdaeated an unhealthy political atmosphere. Dirfecinal
reason for such move by opposition was the decidtontenegrin RTV (Radio -Television) to intertup
with constant broadcasts of Parliament sessions.

Informal but real reason: opposition tried, througmonstrations, to provoke extraordinary parliatauean
elections, and the absence of state TV in Parliamvan just a reason and not the real cause of ehang
opposition behavior.

All this was very well known to the representatofenternational community. Nevertheless, during
his stay in Montenegro Massari announced new E@mopetiative, through which, in opinion of Europea
bureaucrats, the gap between Montenegrin governamehopposition could be overcome. In line with tha
idea, chief of OSCE Mission asked Montenegrin goreant to -“within legal framework find out a model
and reach a decision on obligation to broadcastesiéions of Montenegrin Parliament live on TV”.
Therefore, mister Massari accepted the explan@tiahopposition boycott was exclusive result of
interruption of TV broadcasts of Montenegrin Pamént sessions. Massari also put Montenegrin
government into temptation — whether to accepefurse recommendation of international factor?

Part of opposition parties accepted OSCE’s posiith relief. Serbian Peoples Party has already
reached a decision to return to Parliament ancfbex eagerly accepted Massari’s initiative. Sdastial
Peoples Party also reacted positively on suggesfi@SCE Mission chief. Similar reaction came from
Liberal Union. Against this initiative were Peoplearty and Democratic Serbian Party. These twogsart
stressed that TV broadcasts were not the only nefasdoycott of Parliament so they can’t be thg/on
condition for these two parties to return to Momigrin Parliament.

On the other hand, parties of the ruling coalitiafter one day of silence, positively reacted on
Massari’s initiative. Thus, social democrat Rankovkapic said that “if needed all Parliamentary sessions
shall be broadcast”. The presidency of Democratimedist Party also judged the OSCE initiative as
acceptable. Spokesman of DPS, Predrag Seguéssed the fact that “OSCE initiative does mola@ger
media laws” so that his party “expects that auttetibodies who rule on this will show necessarglle¥
sensibility towards OSCE initiative”.



Thus, politics, both domestic and foreign one- cagain threw a hot potato into the hands of people
managing Montenegrin RTV. It turned out that kegs@n for lack of dialog between government and
opposition is- interruption of TV broadcasts.

Several days, after parliamentarian parties happated his initiative, chief of OSCE Mission- Mass
met in Belgrade with Montenegrin RTV directors, Baan Miljani and Veljo Jaukovi and president of
RTV Council BranislavCalié. The meeting was unofficial and according to infation published by
Montenegrin media it was agreed that October sesgi¥ontenegrin Parliament would be broadcasted
live.

Does this means that Montenegrin RTV will assemqdiiticians’ ultimatum and accept to broadcast
all sessions of Montenegrin Parliament in future®Ts very likely- pressure of domestic and foreig
politicians shall hardly make the people in the @olor those in editorial team of Montenegrin RTV
indifferent.

However, if we look back we can easily find thaltriMontenegrin Council has never ordered the
interruption of Montenegrin Parliament sessioneréhs no any such decision made by editorial tem
Montenegrin RTV either. Nor do we have similar deamd made by Agency for Radio-diffusion.

On the contrary. In Radio-Diffusion Law, only gealerecommendations were made on work of
Montenegrin RTV. Thus, in article 93 of Radio-D#fan Law is stressed: “Public radio-diffusion sees
produce and broadcast programs of informativeycailt artistic, educational, scientific, entertaamt
sports, and other content, with which it provideslization of citizens’ rights and interests ashaslother
information and radio-diffusion subjects”.

Besides, the Law strictly prohibits political prg@ada. “In programs of public radio-diffusion
services political propaganda is not allowed exceping election campaign. In virtue of this Lawden
political propaganda during election campaign isnded to be announcements, spots as well as otines fo
of propaganda which intention is to influence edegt preference during presidential of parliameatar
elections”, stresses the article 96 of Radio-Ditfnd_aw.

Obligations of Montenegrin RTV are defined moregmely in document “Program principles and
professional standards of public radio-diffusiornvases, Montenegrin Radio and Montenegrin Televi&io
Afore document was adopted by Council of Montene&TV.

Thus, in chapter on reporting from parliament, entioned that Montenegrin Radio and Television
must “comprehensively and in detail follow Monteriegparliamentary life”. The reports must provide
unbiased picture of Parliament activities, and thé&ans that journalists and editors of public etett
media must “present the whole spectrum of positmmsertain subject in balanced way”.

Besides, the conditions, when live broadcast olidaent sessions is applied, are very precisely
given. Because of extreme importance of some Paeld sessions, Montenegrin Radio and Television are
obligated to transmit on one of their channelsligr@entary sessions when on agenda we have: 1)tisaop
of Constitution 2) Constitute of Parliament anccaéten of Chairman of the Parliament 3) ElectiorPoime
Minister 4) Election and dissolution of GovernmBhtzovernment confidence debate 6) Speeches by the
President and Prime Minister in the Parliamentfaiidwing discussion 7) Adoption of Spatial Plan,
Budget, and Annual Balance Sheet 8) Adoption ofesgdaws upon which Parliament decides by majority
of votes 9) Formal Parliament sessions.

According to these, very precise recommendatioteeCouncil, editorial team of Montenegrin
RTV has reached a decision to interrupt live braeatkof all parliamentarian sessions. Howeverpgdlt
team decided that those sessions in which impod@eisions (all particular cases are stated infarag
Principles of Montenegrin RTV) are part their ageistiould be broadcast live.



In theory, that means broadcast of at least 75p@diamentarian sessions. In practice, the edltoria
team respected this regulation: during 2004, sobjé 8f parliamentarian sessions were broadcast, with
respect of adopted criteria, which are prescribethb Montenegrin RTV Council.

Now these principles are being tested: politicatipg, both governmental and opposition ones,
under patronage of international community, willmusly insist on position that state Radio and
Television transmits all sessions of Montenegridi®aent.

In the coming days, Montenegrin RTV Council and Moegrin RTV editorial team will be
challenged. Should they respect all those ruleg;wthey adopted and which, at the time, Council of
Europe judged as “good step forward for Montendayrtoalso for surroundings”? On the other hand, Ehou
they step back from rules and agree to politicinaltum?

The fact remains that nowhere- neither in Law odi&®iffusion, nor in “Program Principles and
Professional Standards of Montenegrin RTV"- theddicast of all Montenegrin Parliament session is
FORBIDDEN. Thus, if Montenegrin RTV Council decides editorial team can issue order to broadcast al
sessions of Parliament.

All political structures both in Montenegro and @dd would be probably satisfied with such
solution. At the same time, the political criseattbtarted with opposition boycott of the Parliam&auld
be ended. Therefore, it is expectable that stat@add/Radio, starting at the end of this year amdicoing
for foreseeable future, will broadcast all sessioiglontenegrin Parliament.

Still, in this way the attention of the public wdube distracted from some other problems that very
few people in Montenegro now really want to pagiiion to.

The managerial team of Montenegrin RTV- team oéators, editorial team, Council, and
Administrative Committee- have been facing numemmablems of company in transition, in past year or
so: problems regarding lack of funds, adequaté Istefat the same time with surplus of employees. |
addition, political parties, both ruling and oppimsi ones, constantly tried to influence editopalicy.

It seems that people within Montenegrin RTV havwgosisly taken the matter in their own hands and
started dealing with problems. Directors’ teamgetbgr with Administrative Committee of the company,
has made a new organizational scheme of Monten&3jrify which will serve for new jobs disposition
scheme. According to CEDEM's findings, the new oiigational scheme will mark the start of technical
surplus dismissal. More precisely, Montenegrin R¥\f have 200 employees less. First estimates shows
that this much of surplus employees currently warklontenegrin RTV.

This move will surely stir up spirits within Montegrin RTV, so managerial team will need all the
help it can get in order to realize relaxationted tompany budget. First of all: state intervenison
necessary to help solve social problems of teclyicdb staff surplus within Montenegrin RTV. Without
this intervention, it will be hard to expect staakion or more significant changes within state ru
electronic media.

Part of the solution to this problem is improvemianguality of broadcasted program. Without
increased budget and engagement of new, educakkeéxaert staff, it is impossible to expect in &#eable
future improvement of quality. On the contrary{stand political structures in Montenegro seentsaie
left Montenegrin RTV on the no men’s land. ProbleihTV subscription is not been solved yet,
Montenegrin Government has reduced funds for fimgnof this company and there are no signs that
financing of Montenegrin RTV can be provided froom® other sources.

If all this wasn’t enough we have international coumity who instead of supporting the
transformation into public service- through OSCHcef have politicize the role of state TV, sadaiffig it
as guinea pie with intention to get Montenegrina@gfon into the Parliament.



This kind of compromise, that Montenegrin governtieas agreed to does not guarantee better future fo
Montenegrin RTV nor does it guarantee faster ti@amsétion of that state run media into the publiviee.

Recommendations

The most important step in reform of state runvislen and radio was independent editorial
conception. Judging according to current progr& editorial team of Montenegrin RTV- supportedally
the structures within that media company- succégstarted building an image of independent,
professional media company.

Of course, thee were editorial mistakes and thétdoe/probably even in the future. Still, it is
important to notice: mistakes were not the resiuttaditical pressure or orders given from the top
government officials. This estrangement from idgglacoming out of political shade — that is quaittaly
new image of Montenegrin RTV and this fact givepédnthat transformation into public service is pblesi

Therefore, the last action of international commyragreement with Montenegrin political elite on
live broadcasts of parliamentary sessions- careee as direct pressure on independent editorialegtion
of Montenegrin RTV.

It would be much more efficient if internationalnomunity would take another direction. If OSCE,
through its sources, have offered establishmespetial channel that would be activated in dayswhe
Parliament is in session or when we have electanalpaign. In this way part of Montenegrin RTV budge
for informative program would be spared. At the saime, we would have solutions as in Western Eeirop
For example: Italian state TV, RAI, does not braaddive Parliament sessions, but RAI has special
parliamentary channel.

This solution demands much bigger costs and alsatgr international donation, but at the same
time, it is also a great unburden of two “norma¥ ¢hannels. Still, in this way we wouldn’t be brbag
provisions of Law on Radio-Diffusion (articles 98)9we would enable independent editorial conceptio
and Montenegrin RTV would be on road of real traosiinto the public service.



Prof.dr Milan Markovic

ABOUT THE NECESSITY FOR PERMANENT ADVANCED TRAINING OF PUBLIC
EMPLOYEES AND ABOUT POSITION AND IMPORTANCE OF STAFF- MANAGEMENT
BODIES WITHN PUBLIC ADMINISTRATION

INTRODUCTION

One of the key roles in transformation of Montemegublic administration must and should be
played by its public employees and officials. Cotngroblems and future challenges might become an
opportunity for innovative projects if public adrstrators start undertaking morally responsible and
proactive actions toward promoting public inter&#fithin actions taken so far, in modernization and
reorganization of administration the emphasis wast@anges of organizational structure, coordination
system, change of certain administrative sectatsist horizontal and vertical connecting, inteneédtions,
relations with political surroundings and citizeasd quite sporadically and insufficiently with falcat
ultimate reach of these changes depend on staff”.

In an uncertain surrounding where “both poor ant dlike stand on the starting line of shakily
different race toward the future” (A.Tophler), adisiration needs different employees, those capasble
learning, using their own and experiences of ofieeple, entrepreneurial and innovative €onstant
changes in turbulent surroundings “demand” flexdodieninistration whose employees shall educate
themselves in continuity, remove mistakes in thark, communicate with citizens more successfuhyd
provide more quality services... International cideegarding selection, advancement, and work bfipu
employees should be fully implemented in Montenegdministration.

The importance of permanent education
and training of public employees

It is known that “duration” of once acquired knoddge is becoming shorter and that we have
tendency of further reduction of that duration pdrso we need to refresh and continuously takeafavar
knowledge Therefore, we must introduce learning into thetesyns of public administration institutions,
which must be continuous, as we must acknowledgeiipleasant truth that if knowledge is not reneived
is becoming outdated.

Thus, we havéhe need for permanent educatiorasconditio sine qua noof successful activity of
public administration. We define this educatiomasvork of activities and events directed towaiding
the adaptability regarding surroundings, throughettgpment of individual capabilities of personsrieal to
solve actual and future organizational problems \éry educational process is based on scientific
principles and creative practie.




Process of permanent education, as method of awg@dditional knowledge, enables realization of
ever more complex work assignments, reduces treerigeessary for acquiring experience, raises work
productivity etc. This additional education demaodstinuous and systematic employees’ efforts eir th
self-perfection. Just to repeat, this educatigrlased as permanent process and it applies on those

employees who already work in administrative ingitins and who fulfill basic requirements
regarding their jobs within the administratidn.

1 J.Kregar, E.Puéj I.Simonovi, Staff in the Administration, in book of Ivaivi¢ et al, Administration and the Society, Zagreb,&,98ge 339
2 D.Kavran, Organization, staff, management (Managg Science), Belgrade, 1991, page 53-54.

A new way of thinking is present, within the admsination and within other public sectors, which is
based on permanent and no classical educatiorhanfatt enables essential transformation andieffic
changes of the administration.

The importance of training that lasts from the begig to the end of professional career, from first
job (apprenticeship) to “training for retiremenis,impressive because, just as in ordinary comgaey in
public administration institution, competitive adwvage comes not from capability to hire betterf$tafn
competition but from superior capability to devekiaff capabilitie$

Thanks to training, the administrative employeeronwgs its individual capabilities, reaches spititua
maturity, contributes to better quality and quantit services provided by administrative body, ioy@s its
motivation, contributes to work that is more expathieves greater self- realization, an so oshbrt, it
becomes the master of its trade, and as Scot Rgsk“there is no greater pleasure than to be pargxo
really know what you are doing”.

Public service includes various forms, which aféedent from other sectors of the service: this
means different training. All that means differéfe: dedication to interests of the state andamgtpolitical
neutrality, special respect for legality in decrsimaking process and equal treatment of all ciizepecial
level of integrity, etc. This means different carbecause the conditions in public services diffem other
sectors of the society, and these conditions @yélated by special norms.

Public employees must constantly complement thegtiag and acquire new expert knowledge.
Only with this new knowledge they can legally, efntly, and professionally perform their tasks gotubs
in administration both from management aspect apéa of communication with citizens and
organizations, using modern technical devicesTtis could even be the way for administration todrmee
less boring and more interesting, so that admatisin does not represent: “technical studies oingor
people who are doing boring job%”.

Advanced study of public employees an appointed&antenegro, because of already explained
significance, is regulated by special chapter (Mifithe Law on Public Employees and Appointees
(“Official Gazette of Montenegro”, no. 27/04), wikeadvanced study, position of interns and award of
fellowships, is regulated by norms (articles 93:96)

Activity of PARIM Project team working on project administrative reform in Montenegro
(financed by European Union- European Agency fardRetruction) is concentrated on development of
expert knowledge of public employees.

Besides development of new, adaptation of exisiimdjimplementation of adopted legal proposals,
which are harmonized with EU standards (compongntraining Program of pubic employees represents
second basic component of PARIM Project.

Second component of PARIM Project includes two &&ly-components, and these are:

1. Development and implementation of young pubiipkwyees Training Program — YPP; and




2. Providing preconditions for training and worktbé institution for permanent training of public
employees.

Basic goal of YPP Program is to enable certain rermebyoung employees, through financial and
technical help, to acquire new knowledge and nallsgkat will help them organize their work withiheir
organizational units, in more efficient and effeetmanner, and to pass that knowledge and skitts their
colleagues. Specific goals of this Program reledesganization of training courses for young emngples in
countries of European Union where they would bé@in accordance with needs of public bodies in
which they work, as well as organization of thegirting in Montenegro.

3 See: Lovro Sturm, About the system of AdditioBdlication of Administrative Employees in Sloverbiages and concepts of possible new regulation),
Belgrade Law School Annals, Belgrade, no. 1-2, 1page 131-142

4 Also and D.H.Master, To success through konovédalgld up, «Manager of XXI century», Budva, 19pdge 179.

5 F.F.Ridley, Civil Service and Democracy: QuestianRefoming the Civil Service in Eastern and €a&rEurope, Third Annual Conference Issues in Rubli

Administration and Managment, Bled, March, 1995.

The reason, for realization of special sub-compbredated to establishment of institution for
permanent training of public employees in Montenegomes from the need to continue with training of
public employees even after the YPP Program iszesil Activities, which will be undertaken within
PARIM project regarding this sub-component, shaltivected toward providing the bases for
establishment of Institution that will have the keje in creating and implementing the traininggyeon of
public employees, as well as cooperation coordinatiith foreign institutions for training of public
administrative staff.

After conducted analysis regarding the need fonitrg of young employees (YPPwhich pointed
out to specific needs of every public body for imy@ment within their special working units (sectors
departments, etc), and having in mind limited ficiahcapabilities for advanced studies of employres
institutions for permanent advanced studies williihmember states, PARIM Project team had to make
selection of potential candidates that will taket jpa Y PP.

After the selection / where following criteria weapplied:

Demonstrated need of public administration biedyspecific knowledge within certain area,
University level of registered candidate,

Adequate level of foreign language knowledgeheycandidate,

Communication and leadership skills of the cdatd#,

Candidate’s motivation and interest to continsieareer in public administration/

arwnpE

from total of 146 registered applicants for YPPguemn, currently working in Montenegrin public
administration , 15 candidates were chosen — dlierh under 30 years of age.

Advanced study, which some employees had compieté® meantime, is conducted at renowned
institutions in EU countries (Glasgow UniversitygW School in Amsterdam, Center for European
Integration in Bon, European College in Brugestifate for European Politics in Berlin, Urban Inste in
Ljubljana, University of Applied Sciences in Bremehwhat will enable Montenegrin employees to
develop new skills and improve their knowledger@ss that are of great importance for Montenegrin



administration, such as: studies in field of Eunpaffairs (one employee of the Foreign Affairs idlry is
departing in September of 2003, for post-gradutaigies in European College in Bruges, and sheeiditst
candidate from Montenegro with possibility to stuaiythis College, which is one of the best instios for
advance studies in the field of European AffaiEdy; Foreign Politics, eco tourism, spatial planning,
prevention of money laundering...

It should be also noted that PARIM Project teamiagnto improve employees’ capabilities, has
realized number of seminars, conferences, and rtabies in Montenegro, trying to inform both expentl
wider public with process of administrative refori.the same time, for certain number of employtbese
has been programs for improvement of their Endasliguage skills in cooperation with Oxford Center,
which, after finished courses and successfully gzh$ssts issues English language certificates.

Staff management body

In order to develop modern system of human ressura@nagement within public administration,
the new Law on Public Employees and Appointeesf(tiaf Gazette of Montenegro” no. 27/04), in line
with

6 L.Rubin, Public Administration and Political Clygn— Introduction Political Science Review, Vol, Nb 4, 1993; quotation V.VasayiState and
anti-bureaucratic-adminstrative revolution, Legadl &ocial Sciences Archive, Belgrade, no. 1-3, 1986e 58

7 Informer-booklet (publisher Ministry of Justicep. 1, July, August, September 2003,

adopted European standards, introduces a numinewvefties, among which even staff management body,
which is supposed to represent central part of ste¥¥ organizational system.

Staff management body, according to the lettehefliaw (article 115), specifically performs
following duties:

Monitors implementation of the Law, and regulasishat were adopted according to the Law,

Gives its opinion on acts regulating staff dispos,

Conducts public tenders and electoral procedures,

Runs central staff registry and registry of ingjob market,

Conducts tasks related to internal job market,

Develops proposals for advanced studies and dévalopment programs for staff,

Provides expert assistance to Government regpstiif management,

Assists governmental bodies in realization df glicies, training, and staff development,

Performs other activities in area of public empls system development, in accordance with the
Law.

Thus, Staff Management Botlyshould perform activities related to staff marmagat and as such it
represents central body of the new public emploggstem. This body is not responsible only maimera
of the system but for its development as wellfutsction runs horizontally through entire public
administration and in the same way it receivesltiaeld, from entire public administration, which
concentrates in Staff Management Body. The reguhis information flow is central staff registrigat
should be ran by the Body and which represents basinternal job market, but also information &dsr
all procedures regarding the position of singlelipuamployee (data on employee’s work place andearar
moves, appointments, advancements, and rank, esludatel, functional and special skills, advanced
studies, and examinations, length of service...).




According to the Law on Public Employees and Appees, which prescribes establishment of staff
management body, Administration for Staff is estdiad (see article 18, paragraph 10, and articlen28
47 paragraph 1 of Provision on Organization andRédiPublic Administration “Official Gazette of
Montenegro” no. 38/04) with its specific status diettl of work.

RECOMMENDATIONS

Investments in human resources in Montenegrin aidtnation represent the most important factor
in its development. In this way, we prevent develept of conservative trends and rigid and unimagiaa
administration and on the other hand, we enablarorgtional renewal or administrative revitalizatio
what in fact means that administrative organizatiare facing with necessary changes that wouldienab
them to become or remain capable to ‘stay alivejdjust to new conditions, to solve problems,idesm
experience, and to move toward greater organizatimaturity’®. Just like Alain Touranie, we think that
societies are not determined by the way they fonctbut with their capabilities to transformThere is
where the skill of individual organization and angaation of the society as a whole lies.

Without massive process of permanent educatiquublic employees, followed by use of
contemporary learning methods and means, there lveargal administrative reform. We would still have
insufficiently efficient, effective, and responglddministration, and that is contrary to ever-gngwrend
of faster movement of goods, services, and fre&etawhere administration is becoming a service of
economy and citizens.

8 In September of 2002, education Program of yquuigic employees (YPP) has started.
9 Compare: M.Marko¥, G.Trpin, New legal regulation of the public emy#es and appointees system in Montenegro, Puldlitat. 2 of the Conference on

Administrative Reform in Montenegro, Podgorica, @r 2003, page 53-68.

Every administrative body should, in continuigyalyze the need for educationf their employees.
The essence of application of numerous methodsnigges in this field- Training needs assessmedf T
technique) which is “one of the most exploited arebstaff function, and even work organizatioriaday’s
developed countries”- comes to simple fact of debeing precisely tasks and duties of single empoye
skills and knowledge necessary for their realizgtemmpare necessary knowledge with knowledge of
particular employee and based on established difter develop training plan and program, i.e. edutat
with work (D.Kavran). At the same time Managerialls analysis: MSA technique should be conducted.
They represent the elite administrative employtes; must be good managers, and they must cover the
entire territory of Montenegro.

Expert quality of personnel working in Adminisiaat for Staff must be at extremely high level,
because it is obvious that this body must becogenarator of new ideas and knowledge in area of
administrative reform, but also a guarantee of Iéglel of objectivity in selection of administragiwtaff.

Based on Law on Public Employees and Appointetiewing bylaws should be adopted as soon as
possible:

Provision on conditions and procedure regardéadjzation of internal announcement,
Provision on method and procedure of employedsappointees probation period appraisal,
Provision on types of acknowledgments and theard procedure,

Provision for determining capability assessmémpublic employee, i.e. appointee,
Provision defining work program and method of takéxpert exam.



- We need new learning methods, new skills... Employeast understand democratic values and
processes, because now the client is the one icetiter of the attention, and not the state or its
employees. New theories and new methods can’ttbedunced through old fashion- classroom
learning- stile. We need new approaches and nemirtgastrategies. Besides University, some
colleges, we need institutional framework: “netwoflorganizations consisting of faculties and
schools, with special institute... within the certénew educational and training systeth”.

Within the process of permanent advanced studipaldic employees, old and young alike, we
need continuous cooperation with tested expertisarcountry and abroad, as well as with renowned
scientific- technical institutions from regionaldaimternational organizations. In addition to that,
organization of various workshops, round tablesjisars, and symposiums must be synchronized within
Montenegro, in order to prevent often and unnecggsallel training, which takes money and timad a
we would also have an insight into complete prooégermanent education of administration.

Right and duty of employee on advanced study, lshoei proportional to its salary and working
conditions- something that would strongly bind émeployee to administration (it wouldn’t leave foivate
companies) and all of this would contribute to &etjuality and work results within our public
administration.

Montenegrin administrative bodies, just like thosdeveloped world, through multiple programs
that change their content depending on educatieeds, should implement the most modern methodh, su
as simulations, managerial games, programmedni@such as distance learning etc. Mobility and
changeability of training methods and techniquekiwiadministration suits and serves to its reoiggion
as administration reformers must move quickly wkiley have the resources and while the attentiopas
them, before the opponents find time to consolidaie sabotage and while the other events don'upile
and change the focus of inter&¥t.

12 See: D.Kavran, Reform of Public Administratiorddnstitution Development, Legal Life, Belgrade, -8, 2004, page 77-92.
13 Compare, Gerald E.Caiden, Administrative Ref@wmes of Age, Berlin — New York, 1991, page 314.



Dr Dragan Prlja

FREE ACCESS TO INFORMATION AS PART OF
ANTI-CORRUPTION SYSTEM IN MONTENEGRO

INTRODUCTION

Free access to information, as part of common rghaccess to informatiodpes not exist in Montenegro
yet Montenegrin Constitution does not guarantee tilgist, although some of its provisions provide good
bases for adoption of law, which would establisthstight.

Existing situation in Montenegro, regarding freeess to information, is characterized by arbittzetiavior

of executive power bodies and very often by depranaof information, high level of discretion autity
when determining what can or can’'t be declared, @y often abuse of the state secrete institution,
business interests, and protection of privacy sight this way, citizens are prevented from findimgt
information about government bodies’ performanas] government is in position to manipulate with
information and very often to charge them throughious corruptive activities.

Without Law on Free Access to Information and ifsceent application, it is impossible to ensurebpa
responsibility, i.e. the real method of monitoriugd supervising activity of executive power. If fhblic is
not adequately informed about activities of examippower, and that depends exclusively from thelle¥
information accessibility to press and wider publican such executive power cannot be viewed as
sufficiently responsible and trustworthy.

The basic goal of adopting the Law on Free Accedaformation is to make the information, ownedthg
executive power, accessible to public and indivislwehich that information affects. By adoption bist
regulation, the citizens shall obtain legal rightaxcess to Government documents, without havimgdee
the existence of special interest for doing so,levthie burden of proving, in cases when some govenh
body refuses to provide the information, lies aat farticular government body.

The oldest legislature, which had regulated freees€ to information, is Swedish legislature fronarye
1776, and current Law on Freedom of Press is iatqmart of Swedish Constitution. At the beginnirfg o
1970s, the legislature related to free accessftonmation was defined in Norway, Denmark, Finlaadd
then in other countries of developed world. In maoyntries throughout the world, for over thirtyaye
now, with purpose to protect public interest, titeens have legally guaranteed, “right to knowi.tbday
Europe, all countries, with exception of Serbia,#megro, and Macedonia, have laws on free acoess t
information.

Common features of the regulations related to d@®ess to information are:

1. They provide the citizens the right to obtaiformation, and access the documents that wereecreat
during the work of executive bodies, obtain theycopthe document and also precisely defined deadh
which the executive power must replay upon theialeds,

2. They precisely define exceptions of this rule, the cases in which access to information catelped
but with explanation regarding the reasons thaseduhis denial (very restricted number of cases),

3) They precisely regulate protection of privacyd aight on correction of incorrect data,

4) They regulate the right on complaint in case miméormation or document are denied,

5) They ensure that conflict regarding free actessformation is solved by neutral, third partyqsh laws
are enabling two levels of complaint procedure, andecond level the authority may lie with indegemt
ombudsman or court body),



6) They encompasses even the local governmentspaues whose majority owner is the state, private
companies contracting with the government,

7) They are harmonizing criminal code related totgetion of information sources for journalists and
regulate the proper punishments for slander,

8) They regulate issues related to keeping properivees, and declaring the lists containing theetypf
documents kept by specific state bodies, undecahé&ol of Public Archive.

BACKGROUND OF ADOPTION OF LAW ON FREE
ACCESS TO INFORMATION IN MONTENEGRO

Adoption of almost every anti-corruption law in Menegro has quite a long background. The case with
Law on Free Access to Information is no different.

The first step, as customary when speaking abdiscarruption laws, was taken by NGOs. The Program
for free access to information, in cooperation v@tbuncil of Europe, Center for Independent Invediig
Journalism from Rumania, and Center for Transifiem Podgorica, had organized on December 24-22
2001, seminar on topic “Access to information- kieg for democratic and transparent Governmentthist
meeting, the Model of Law on Access to Informatieas presented. Expert team of the Program for free
access to information prepared this model andrépsesented just the first step of long standirigres to
introduce this kind of law into Montenegrin legisiee.

In November 2002, Montenegrin Bureau for InformatidMontenegrin Ministry of Justice, and Montenegrin
Ministry of Internal Affairs, in accordance with Mtenegrin Government Program for year 2002, and in
cooperation with representatives of NGO sector: tdoegrin association of Young Journalists, NGO
“Program for free access to information- Montené&giGenter for Transition, Montenegrin Helsinki
Committee for Human Rights, and Association of peledent Electronic Media of Montenegro, in
accordance with Work Plan of Montenegrin work-grdap media at Stability Pact for Southeast Europe,
have signed Common Initiative for drafting the Law Free Access to Information. Based on this itivea
working-group was formed to prepare the draft ofvLan Free Access to Information. Signatories of
Common Initiative have agreed that draft of LawFore Access to Information must be harmonized with
international community standards. It was also egrthat during development of draft of Law on Free
Access to Information active cooperation would k&alelished with European Union, Council of Europe,
OESC, European Agency for Reconstruction, Europdadia Institute, Organization “Article 19”, and
other international and domestic organizations iastitutions, which express an interest for thisgess in
Montenegro. The first draft of Law on Free Accesdriformation was done in January 2003, only to be
changed in accordance with suggestions coming frdemnational organizations, NGOs, and state bodies
The last version of draft of Law on Free Accesdnformation was presented in September 2004. It is
expected that working- group will prepare the fidedft of Law on Free Access to Information anddsin
for adoption to Montenegrin Government by the ehgear 2004.

DRAFT OF LAW ON FREE ACCESS TO INFORMATION

The draft of the Law on Free Access to Informatieven after two years of efforts by working-grouas h
not taken the shape of official proposal of Monggire Government, but it is good to point out to om
characteristics of actual text of draft Law, whitdis been presented at two-day regional seminaomo-t
freedom of information- held on Septembét 2004, in Budva. Seminar was organized by orgaioizat
“Article 19”, Montenegrin Helsinki Committee anditiative for Open Society Justice.



The draft of Law on Free Access to information eamd 31 articles.

In the first part, under common title- General psmns, article 1 declares the right on free acdess
information, which is in possession or under cdnfoauthorities, to domestic and foreign comparaed
individuals. Article 2 defines principles upon whithe right on free access to information is based:
constitutionality and legality, freedom to accesfolimation, equality of claim submitters, equaliy
conditions under which the information is obtaingdnsparency, public and responsible manner ok wbr
authorities, and urgency of the procedure. The samigle guarantees the level of principles anticddads
anticipated by international documents relateduiméin rights and freedoms. Article 3 defines fouiiars
“accession right”, “information”, “government bogig and “authorized government body*.

The second part of Draft of the Law on Free Accesdnformation contains articles, which defines
accession right, obligations of government bodegeptions, and public announcement of information.
Article 4 defines, that there is no obligation taim submitter to explain legal or any other iesror to
name the reasons for requesting certain informatfoticle 5 determines the obligation of government
bodies to enable the claim submitter the accessgoested information in manner and form suitablést
needs, unless we are dealing with exceptions. lart& defines obligation of authorities to declare
information related to description, structure, films, obligations, and financing of government ibedas
well as details regarding all services, which gaweent bodies are providing to citizens. Article 7
determines the obligation of governmental bodiekdep records on types o information it possess or
controls, and to make this record available fopatdion to whomever might be interested. Articlae®
defined ten cases when access to information cgrati@lly or completely restricted. These are ¢chses
when we are dealing with: defense and state sgcdifflomatic and other relations with foreign ctres
and international organizations, financial and nanepolicy and governmental bodies economic irstisre
citizens’ health and protection of the environmentellectual property, prevention, discovery, dight
against crime, protection of interests relatedutti¢e administration, protection of privacy aneremmic
interests of companies and individuals, protectbthe content of materials that are being workedamd
protection of business data that are being subdnitteauthorities in confidentiality. This articlestricts the
access to information even in case if their annemmant could cause damage that exceed public itedozs
making those information public. Article 10 defindst exceptions from previous article won’t be gbke

if we are dealing with: material breach or disresd the law, existence of crime, wrongly passeatence,
abuse of authority or unconscientiously performaoicefficial duty, unauthorized use of public funads
danger for health or safety of individuals, popiolator environment. Article 11 determines the oélign of
authorized government body to instruct the submdteéhe claim, within period of 18 days after itlaim is
received, about the source and time of publicatibmformation if it was published in last 3 yeafis
article also determines the obligation of authatigevernment body to enable claim submitter thessto
information that was previously publicly announcefdthe information is altered or amended in the
meantime.

Third part, titled Procedure of Access to Inforrnatiencompasses articles that are regulating sslomisf
claims, decision -making process upon those clamays and forms of access to information, re-dioect
of claims and procedure expenditures. Article 1#nds that submission for access to information is
submitted to authorized government body in writterm, directly, by E-mail, or by post. Article 13
determines that claim must contain: minimum dataualthe subject, method and form of access to
requested information or part of it, name, last eaaddress, i.e. residence of the claim submittés agent

or representative. This article defines that, ekoeplly, the claim submitter can be even anonymous
person. Article 14 establishes the obligation dhatized body to ask for removal of shortages lsm &
provide instructions if the claim is incomprehetesibr incomplete. Article 15 determines the deaalih 8



days from the day the claim is received, in whigé tlecision upon the claim must be made and atoess
information allowed. This article also defines gxen from urgency procedure because of proteatibn
life and freedom of persons when the decision rbastnade immediately, i.e. at latest within 48 holfrs
the government body is not capable to respect ¢aglohe it must immediately, and within 8 dayseadést,
inform in writing the claim submitter about the algl Paragraph 4 of the article gives right to atieal
body to extend the deadline to 15 days if the dtyaof requested information is huge, and decision
guantity of information must be written in the ctusston of the explanation for extension. This decisan

be challenged in court as administrative disputeicke 16 determines that if authorized body misthes
deadline to inform the claim submitter that woulgual to refusal of the claim and then administetiv
dispute can be brought. Article 17 determines #ugihorized body reaches the decision in writtemfand
that this decision determines the manner and fdracoess to requested information or its part alé age
procedure expenditures. Article 18 defines thaessconsists of: direct insight within offices ottzorized
body, by photocopying or copying the informationpart of it, submission of translation of infornmatior

its part. Authorized body is allowed to erase édrthe information in accordance with foreseenatitins,

but even then, it must put remark on the infornratioat erasure had taken place and in what form, an
erasure must be conducted in way not to damagestray the original and integral information. Aléid9
defines the obligation of government body to whible claim is addressed, to re-direct that claim to
authorize body within eight days, and to inform w@ibthis action the claim submitter. In case when
government body can’'t determine who is authorizgdtiat information it will reach the decision tect

the claim on the ground of incompetence and th@stin can be challenged at court as administrative
dispute. Article 20 determines that time limits farthorized body are starting from the day the igecbf
that body receives the claim. Article 21 forbidggtavernment body to demand any additional condstion
publication of information or its part. Article 2Zfetermines that claim submitter covers procedupeeses
and that authorized body can charge only realisipenses for photocopying, and that method and
procedure of establishing the costs will be regaby administrative state body in charge of celtur
Article 23 determines the obligation for authorizeally to make appropriate amendment and corrections
free of charge, in case when information is incatgbr inaccurate.

Fourth part of draft of the Law on Free Access nitoimation determines legal means, i.e. determines
possibility to file a complaint and to protect p@rs who are pointing out to abuses. Article 24 meitges
that one can start legal proceedings at court ag#ie decision of authorized body, and this dspatst be
ended within 15 days from the day the complairiilésl at court. Article 25 determines that employe&&o
points out to abuses and irregularities in perfaroesof public duties, and who inform about thahauized
government body, Commission for Establishing thestexce of Conflict of Interests, and public, abthg
influence or illegal doings, which is conducted tary to public interest or files a report to authed
body,can’t be taken responsible

Fifth part of draft of the Law on Free Access téolmation comprises of punitive provisions. Artié
determines fines for person who prevents or obtstraccess to information or its part, or delibdyate
destroys the information that is in possessionnoten control of government bodies, and it is ats@eseen
the punishment of responsible person within thadybd it does not solve the request for access to
information or its part, within legally binding ped, or if it does not re-direct that claim to amert
authorized body in accordance with provisions &f thaw.

Sixth part of the draft of Law on Free Access timimation comprises of transitional and final psiuns.
Article 27 determines that on issues, which arededihed by this Law, provisions regulating admiirsisve
procedure and administrative disputes shall applgticle 28 determines that bylaws necessary for
realization of this Law must be adopted within &yslfrom the moment the Law goes into effect. Aat9



determines the obligation of government bodiesdjost their regulations with provisions of Law oreé
Access to Information, within 90 days from the dhg Law goes into effect. Article 30 determinest tha
already started procedure for obtaining informatstrall be finalized according to newly adopted Law.
Article 31 defines that Law on Free Access to Infation shall go into effect on the eight day siitogas
announced in “Official Gazette of Montenegro”.

RECOMMENDATIONS

The Law on Free Access to Information represents @inthe most important anti-corruption laws and
therefore its adoption is necessary as soon asbpmss order to achieve sufficient level of traasency
and system- effect in fight against corruption irorenegro. Adoption of Law on Free Access to
Information would establish concrete obligationstioé government, precise list of exceptions, fagsse
appropriate procedure, and ensures possibilitysto lagal remedies. In this way we will provide geea
level of government responsibility, i.e. greaterelleof control of its work, disable manipulationtiwvipublic
opinion, enforce individual citizens’ rights, andhable their participation and influence on he way
government bodies work.

In order that Montenegro, within its anti-corruptitegislative, would realize the system of freeemscto
information it is necessary as follows:

- That Montenegrin Government urgently adopts psapof the Law on Free Access to Information sa tha
Montenegro wouldn’t be the last country in Europthaut such law,

- That Montenegrin Government adopts the Law omeFhccess to Information in form in which it is
proposed, because removal of certain articles eir thanging may render the Law senseless (Serbian
Government during year 2003, has adopted the pabmdd.aw on Free Access to Information of Public
Interest, but it had sent it to the Serbian Padiahonly at the beginning of September 2004, arithd
removed provisions regarding protection of insider, “whistle blower”, and it also denied the pbgdiy

of complaint if the information is denied by SerbiRarliament, Serbian Government, Serbian president
Serbian Constitutional Court, Serbian Supreme Caund State Attorney),

- That, after Montenegrin Government adopts proposaaw on Free Access to Information, opinions of
relevant international organizations, NGOs, andeexpublic, are given regarding the quality of the
proposal,

- That Government’s proposal is urgently submiteetMontenegrin Parliament for adoption,

- That MPs’ clubs are informed about the signifc@and content of the Law on Free Access to Infaaona
prior to vote in the Parliament,

- That Montenegrin Parliament adopts the Law ore Aecess to Information as soon as possible,

- That after adoption of Law on Free Access to lm@tion, necessary bylaws are prepared and adopted
within legally binding period,

- To organize public campaign so that general pubbuld be informed about provisions of Law on Free
Access to Information, and about necessity focdatssistent and efficient application, and

- To provide material and technical conditions édiicient monitoring of implementation of Law ond&
Access to Information, by the government bodies| society, and international organizations.



Rade Bojovic

Legal status of foreign investments in
Montenegro

I Regulative

Process of establishment of independent econgraters in Montenegro encompassed even the
adoption of new Law on Foreign InvestmehBy this regulation, which has the characteleafspecialis
the similar legal act that was applied so far,as pf federal economic legislature, was actuadiyodated.

In the meantime, with adoption of Constitutionala@hand establishment of state union of Serbia and
Montenegro, the area of foreign investments wedeujurisdiction of the member states, so the
Montenegrin Law from year 2000, was actually enddrtdNew constitutional circumstances brought about
the establishment of National Agency for Promotidiroreign Investmentghat further confirmed
Montenegrin orientation toward attracting foreigmastments, because without them, dynamic recasery
domestic economy was not likel.

Analyzing the legal framework for foreign investniem Montenegro, it is important to emphasize
that, besides the Law on Foreign Investments, psdgulation, there are other regulations direatfgcting
the legal status of foreign investments. Thus, axehdifferent solutions from incentive to de-stiatiig
ones. In addition to that, besides regulationsdivattly define the status of foreign investoe tither legal
regulative, which treats the business in Montenagra whole, is also very important. In this aspeceign
entrepreneurs are on equal terms with domestiaesispersons and they share the same destiny, ighich
result of actual system- position of business imtaegra*

® Law on Foreign Investments was adopted at the end of year 2000, (Official Gazette of Montenegro no. 52/2000).

7 Article 77 of Yugoslav Constitution the status of foreign investors was under jurisdiction Montenegrin-Serbian
federation at the time.

¥ Article 11 of Constitutional Chart prescribes that Union has jurisdiction given to her by the Chart. These
jurisdictions, unlike the previous constitutional solution, do not encompass foreign investments.

’ Decision on establishment of Montenegrin Agency for Promotion of Foreign Investments (Official Gazette of
Montenegro no. 33/2004).

' One of the basic macroeconomic problems in Montenegro is low level of foreign investments. Thus, in period from
1993, to 2000 there was only 200 millions $ of foreign investments in Montenegro. In the meantime, in last three years
direct foreign investments were around 120 millions euros/ biggest part was related to contracts in area of
privatization/ and that is far below realistic needs of Montenegrin economy. Furthermore, plans of actual Government,
so far, in area of foreign investments / Agenda of Economic Reforms/ turned out to be unrealistic. For now we have
confirmation that economic policy in area of attracting foreign investments needs serious changes because achieved
results are far below necessary level and they are mostly linked to sale of the most profitable parts of state economy.
All this points to obvious problems in attracting foreign investors.

" Number of legal acts regulates business activity in Montenegro starting from status-legal issues /Company Law,
Investment Funds Law, Company Insolvency Law/, through package of tax laws /Company Income Tax Law, Income
Tax Law, VAT Law, Property Tax Law, Tax on Turnover of Property Law etc./, regulations in area of doing business
with foreign subjects /Custom Law, Foreign Trade Law, Free Zones Law/, work relations /Work Law, General
Collective Contract, Law n employment and work of foreigners/, ownership-legal relations /Law on basis of property-
legal relations, Law on fiduciary transfer of ownership right, Law on pawn as a mean of claim guarantee, Mortgage
Law/, etc. Complete business legislature, partially harmonized with international standards, but still contains different
solutions and some of them represent a barrier for faster business development.



Current Law on Foreign Investments is quite libeeglarding status, activity, and rights of foreign
investors. For example, foreign investor can usewua forms of free investment /founding its own or
mixed company, investing in Montenegrin compantesand except two exceptions the investor is not
limited regarding percentage in company ownershipis obvious that legislator had chosen an opedeh
for foreign investments, eliminating any kind oéalogical or conservative solutions. However, altjioall
key aspects of foreign investments are adjustegém market standards it is visible that the Laesdoot
offer any special domicile benefits to foreign istas. Simply, the legislator left the issue ofraval
favoring of foreign investors compared to domesties, to some other regulations. Without detailed
elaboration of foreseen legal solutions (we wikldeith them in the next chapter), we may conclticg
key law in area of foreign investments is formutbite such way that enables foreign investors amope
access to domestic market.

As far as other laws are concerned that are tjriicked to legal status of foreign investors st
mention the Company La# Custom Law’ and Law on Basis of Property-Legal Relations —paelb
during late SFR Yugoslavia which is applied, in the spirit of Constitutior@hart /article 23/ as the law of
the member state. Company Law allows foreign irorest directly do business in Montenegro using the
possibility to register a part of foreign companyMontenegrd® This legal form is suitable for foreigners
who wish to expand part of their business to Moegga using the model “business link” of alreadysérg
foreign company. On the other hand, foreigners hlagesame status as domestic entrepreneurs regardin
establishment of proper companies in Montenegreei§o company, or individual can register compahy o
proper legal status /partnership company, limitgbllity company, company with limited responsityii
and stock companyl/. In practice, the foreignersailgwpt for so called capital companies/ compamighl
limited responsibility and stock companies/, whiepresent international business standard bechege t
are mainly familiar with their legal status. Siillmost of the cases foreigner opt for companiehk mited
responstlil;)ility as the most simple and flexible ldgam, which does not demand significant investtaeat
the start.

Custom Law is relevant for foreign investors beeanisthe clause, which enables custom fees
exemption when importing goods, which is treatetbasding deposit® For example when foreign investor
imports equipment that represents his depositmpamy situated in Montenegro /in accordance witi La
on foreign investments and Company Law/, he doépayp custom fees for that equipment. This solution

"> These are the cases when foreign investments are limited regarding businesses of production and trade with
weapons, and business in so called forbidden areas/ border areas, national parks etc/. In these cases, the foreigner can
“go into” business only with domestic individuals but his share within the company cannot go over 49%. In addition,
these investments are not possible without special permission issued by the authorized ministry.

" Company Law was adopted at the beginning of 2002. At the moment, based on this Law, we have over 20 000
different business forms in Montenegro and 8 000 of that number are companies, while the rest are entrepreneurs.

' Within policy of completing Montenegrin economic sovereignty- Custom Law was adopted in 2002, and since then
changed three times.

"> Law on Basis of Property-Legal Relations was adopted in 1980 and since then changed twice, — 1990, and 1996.

'* Article 80 of the Company Law foresees that foreign companies can establish part of their business in Montenegro
and through it they can perform all activities for which they are registered. In this case foreign investors can directly d
business in Montenegro without the need to form new company. However, the practice has shown that great deal of
foreigners prefer to establish a company /usually company with limited responsibility/.

7 Company with limited responsibility can be established with starting capital of only 1 euro.

'8 Article 184 paragraph 16 of the Montenegrin Custom Law.



benefits the investors, as they ca import new eqeig, necessary for their business in Montenedns T
solution also represents an incentive for entrgenf technologies in Montenegro and emphasizes the
importance of modernization of technical potentialdomestic economy. Nevertheless, it should edo
that serious mistake, regarding stimulating equipinmaport as foreign investment, was done regartiieg
fiscal treatment of this equipment. To be more igeedhe new VAT Law does not provide any tax felie
/we are dealing here with 17% tax rate/ so theorngee exemption in circumstances of, more orl@ss
custom fee¥ does not represent sufficient stimuli for foreigmestors. In addition, this inflexible fiscal
solution directly influences on reduction of intgtréor import of equipment as foreign investmerd #rus
represents an obvious legal barrier.

Unlike favorable treatment regarding the Customw Lfareign investor finds obstacles in antedated
but still valid Law on Bases of Property-Legal Riglas. Within this Law in chapter VI, some ten pgions
define the rights of foreign companies and indialduegarding the right to own property- movableea
estate- in Montenegro. These are key legal solsitibat define the right of foreigners to own prayer
movable or real estate/ in Montenegro. Within tkasv, which by the way should be adequately changed,
there are number of provisions, which are eithéedated Ultra posse nemo obligatur — impossible does
not obligaté, or treat the status of foreign investor in ansgyvative manner. For example, this Law
prescribes that foreigner as individual can exgklgiown property over condominium apartment, while
foreign individuals or companies who do businesslantenegro, under the principle of reciprocityya
right to buy real estate property in Montenegroe Thw excludes the possibility for foreign entreyaer to
acquire property over real estate/ land, buildinggéss he conducts a business in Montenegroaguist
disables foreign companies to directly buy reatesin Montenegro. The Law also contains several
inapplicable provisions relating to the role ofvnoon existing/ federal ministries regarding affathon or
reciprocity principle when signing sales contraateal estates /ministry of justice/, that is retjag
enforcement of legally signed business /opiniotheftrade Ministry about the necessity to possals re
estate property for certain business/. In any wasare dealing here with antedated and conserviatia
act, which should be harmonized with internatiagtahdards in this area, as soon as possible, and
simultaneously be adjusted to the needs for aittigatihe foreign capital.

Finally, there is no doubt that regardless of isicgnt openness of domestic regulative the system-
position of foreign investments is still not sui@intly harmonized with needs of rapid economic
development of Montenegro. Elimination of contrerar and non-stimulating solutions, as well as
affirmation of acceptable incentives for foreignestors, should be the next legal step within syate
treatment of foreign investments.

II Position of foreign investor

The Low on Foreign Investments regulates relations of essential significance for position of foreign
investors within domestic legal system. Thus, the Law regulates following aspects: notion of investor and
foreign investment, forms of foreign investments, rights, obligations and protection of foreign investor,
types of contracts in area of foreign investments, obligations of the state regarding the affirmation of foreign
investments and resolution of disputes related to foreign investments.

" Average custom rate in Montenegro is about 7%.



1. Notion of investor and foreign investment

Foreign investor is deemed to be: foreign company located abroad, foreign individual, citizen of state
union of Serbia and Montenegro with residence in foreign country for more than a year, company in which
foreign capital surpasses 25% as well as company established by foreign individual in Montenegro.*’
Specific feature of such a legal solution lies in the fact that notion of foreign investor is not linked only to
foreign citizens and companies but it is widened to encompass the citizens of Serbia and Montenegro. It is
obvious that idea behind this solution lies in the desire of the legislator to attract the capital, which domestic
individuals have earned abroad and to make them invest that capital in Montenegro. However, the problem
with this idea lies in the fact that position of the foreign investors within the system is not significantly
stimulated, something we already mentioned in previous chapter.

As far as the type of foreign investment is conedy foreign investor can invest money, goods,
services, ownership rights, and papers of valughBywvay, foreign investor decides upon the amotint
investment himself but he has to respect limitedeined by the Company Lath.

2. Forms of foreign investments

Foreign investor in Montenegro can choose amowgraebusiness options, such as: a)
establishment of proper company; b) investmenkisteg Montenegrin company; c) obligatory mixed
investment in special casésd) establishment and investment in non-compaegsfbanks, insurance
companies, free zones, non-profit sector, etatpajractual investment which includes modern bissne
arrangements /leasing, franchising, managementdtcbncession investments /Build, operate and
transfer/. All anticipated investments, from comore to contractual, obviously represent wide eaofy
choices for foreign investors, so we may say tr@hfthis aspect Montenegrin market is open forowegi
modalities of foreign investments.

3. Rights, obligations, and protection of the foreign investor

In number of provisions,” the Law defines detailed legal status of foreign investor, and this status
includes key issues of interest for foreign investors. Foreign investor has right to: manage with its company
or to participate in management with mixed company, to transfer the ownership, to recover its deposit in
case of company liquidation or breaking of contract, to freely dispose with made profit /right on repatriation
or reinvestment of capital/, to use tax relives, freely makes money payments and uses all guaranteed benefits
within the business system in Montenegro /protection of intellectual property etc/. Foreign investor also has
right, in case there is a change in area of foreign investments, to retain legal position of more benefit to him,
and this possibility provides legal security to foreign investors. Regarding business obligations and
protection of business position as a whole, the same regulations regulating entrepreneurial activities in
Montenegro apply also to foreign investors.

4. Contracts on foreign investments

2 Article 2 of the Law on Foreign Investments.

! So for example for establishment of company with limited responsibility you need minimal capital of 1 euro, while
for establishment of stock company you need 25.000 euros, while for other forms of business starting capital is left at
free will of the business founder.

*> We are dealing here with obligation of mixed investments with domicile persons in specific business relating to
production and trade with fire arms and so called prohibited areas /national parks and etc/. In these cases, the foreign
investor can’t posses more than 49% of the company capital.

3 Articles 14-31 of the Law on Foreign Investments.



When making investments, foreign investors conclude appropriate contracts/or decisions in case of
single-person companies/ of corporative nature based on which companies are established or investment
made into existing ones. These contracts regulate all important issues of significance for realization of
selected business.*

5. Promotion of foreign investment

All contacts concluded by foreign investors are registered at Agency authorized for promotion of
foreign investments.” The aim of this registry is to provide precise insight in scope and quality of foreign
investments realized in Montenegro, so that authorized Agency could publicly promote the profile and reach
of foreign investments. So far, although the Law on Foreign Investments is applied for four years now, the
existing Agency for Restructuring of Economy and Foreign Investments usually ignored legal obligation to
promote foreign investments.”® Even the official web-site of this Agency does not provide information on
foreign investments in Montenegro, but only recommends to potential investors investment in number of
various business projects. Anyway, this aspect of the Law was totally neglected so far and this fits into
customary bad statistical policy in Montenegro.

6. Resolution f disputes

Foreign investors can solve their disputes (which may be related to investments) at authorized
Montenegrin courts, except if the investments contract /decision/ foresees domestic or foreign arbitration.
Executive decision of arbitration is realized by authorized court. In this way, the issue of disputes is
regulated alternatively so that foreign investor can arrange optimal legal position.

IIT Recommendations

Evaluating legal framework for foreign investmemtd$/lontenegro and having in mind the need for
growth of foreign investments we are making théfeing recommendations:

General recommendation

= It would be necessary to make proper legal revision in area of foreign investments with goal to
develop stimulating and competitive conditions for foreign investors and this would also include
the adoption of new and improved Law on Foreign Investments.

Specific recommendations

* For example, the contract of company establishment must have provisions regulating following issues: company
name and address, the name of foreign investor, company business, type and amount of founding capital, rights,
obligations, and responsibilities of founder, conditions and way of profit distribution and risk bearing, authorities of
company agent, protection of the environment, duration of the contract, as well as solutions harmonized with the
Company Law or with other regulations.

** Recently, by the decision of Montenegrin Government, a special Montenegrin Agency for Promotion of Foreign
Investments was established. Nevertheless, so far these activities, at least nominally, were performed by the Agency
for Economy Restructuring and Foreign Investments.

¥ Agency has published, from time to time, some general information about the value of foreign investments in
Montenegro but without detailed data n structure and profile of those investments.



It is necessary to eliminate existing obstacles and confusion regarding real rights in Montenegro
and thus, in accordance with open market standards define position of foreign investors in area of
property-legal relations;

It is necessary to provide foreign investors with appropriate tax relieves in area of fiscal
regulations, which regulates turnover of new equipment- as foreign investment but also in part
related to annual profit taxation;

It is necessary to activate the Agency for Promotion of Foreign Investments as soon as possible,
not just for the sake of informing wider and expert public but especially because of affirmation of
strategic developmental concept of foreign investments in Montenegro and eventual additional
forms of foreign investors’ protection;

It is important to develop economic policy, which would be focused on free and stimulating
treatment of all foreign investors, so that Montenegro, in ever-growing international competition,
could become as attractive destination for foreign capital as possible.



